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South Australia
Fisheries Management Act 2007

An Act to provide for the conservation and management of the aquatic resources of the
State, the management of fisheries and aquatic reserves, the regulation of fishing and the
processing of aquatic resources, the protection of aquatic habitats, aquatic mammals and
aquatic resources and the control of exotic agquatic organisms and disease in aquatic
resources; to repeal the Fisheries Act 1982 and the Fisheries (Gulf S. Vincent Prawn
Fishery Rationalisation) Act 1987; to make related amendments to other Acts; and for
other purposes.

Contents

Part 1—Preliminary

Short title

Commencement

Interpretation

Declaration of aquatic reserves
Application of Act

Ownership of aquatic resources of State

Part 2—Objects of Act
7 Objects of Act

Part 3—Administration

OO~ WNPE

Divison 1—Minister and Director

8 Minister

9 Director

10 Delegation

Division 2—Fisheries Council of South Australia

11 Establishment of Council
12 Presiding member and deputy presiding member

13 Terms and conditions of membership

14 Vacancies or defects in appointment of members
15 Remuneration

16 Functions of Council

17 Council's procedures

18 Annual strategic plan
19 Annual report

[6.3.2009] Thisversion is not published under the Legislation Revision and Publication Act 2002



Fisheries Management Act 2007—8.3.2009

Contents

Division 3—Advisory committees

20

Establishment of committees

Division 4—Fisheries Research and Devel opment Fund

21
22
23

Continuation of Fund
Accounts
Audit

Part 4—Commonweal th-State arrangements

Division 1—Commonwealth-State joint authorities

24
25
26
27
28
29

Powers and functions of Minister
Judicial notice

Functions of Joint Authority
Delegation

Procedure of Joint Authorities
Report of Joint Authority

Division 2—Arrangements with Commonweal th with respect to management of
particular fisheries

30
31
32
33
34
35
36
37

Arrangement for management of certain fisheries

Application of this Act to fisheries in accordance with arrangements

Application of Commonwealth law to limits of State in accordance with arrangements
Functions of Joint Authority

Joint Authority to exercise certain powersinstead of Minister or Director

Application of certain provisions relating to offences

Presumption relating to certain statements

Regulations relating to Joint Authority fishery

Division 3—Arrangements with other States

38
39

Arrangements with other States
Functions

Part 5—Management plans for commercial fishing, recreational fishing and
aguatic reserves

40 Interpretation

41 Application of Part

42 Duty of Council to prepare management plans

43 General nature and content of management plans

44 Procedure for preparing management plans

45 Tabling of management plans

46 Procedure for making certain amendments to management plans
47 Duration of management plans

48 Availability and evidence of management plans

49 Review of management plans

50 Implementation of management plans

2 Thisversion is not published under the Legislation Revision and Publication Act 2002 [6.3.2009]



8.3.2009—Fisheries Management Act 2007

Contents

Part 6—Regulation of fishing and processing

Division 1—Commercial fishing

51 Interpretation

52 Obligation of commercial fishersto hold licence or permit

53 Obligation for boats and devices used in commercia fishing to be registered

54 Application for licence, permit or registration

55 Conditions of licence, permit or registration

56 Duration of authority and periodic fee and return etc

57 Transfer of licence or permit

58 Acquisition of licences etc by Minister

59 Obligation to carry authority and identification while engaging in fishing activities

Division 2—Aboriginal traditional fishing

60 Management of aboriginal traditional fishing

61 Availability and evidence of aboriginal traditional fishing management plans

Division 3—Processing

62 Obligation of fish processorsto be registered

63 Classes of registration

64 Applications for registration

65 Conditions of registration

66 Duration of registration and periodic fee and return etc

Division 4—Miscellaneous

67 Misuse of authorities

68 Issue of duplicate authority

69 Effect of suspension of authority

Part 7—Offences

Division 1—Offences relating to fishing activities

70 Prescribed fishing activities prohibited

71 Taking, injuring etc aguatic mammals and protected species prohibited

72 Sale, purchase or possession of aguatic resources without authority prohibited

73 Possession of prescribed quantity of aguatic resource in prescribed circumstances

74 Unauthorised trafficking in fish of priority species prohibited

75 Interference with lawful fishing activities prohibited

Division 2—M iscellaneous offences

76 Entering etc aquatic reserve, or engaging in fishing activity in aquatic reserve, without
authorisation prohibited

77 Disturbance of water beds, or removal or interference with animals or plants, in aguatic
reserve without authorisation prohibited

78 Unauthorised activities relating to exotic organisms or hoxious species prohibited

Divison 3—Temporary prohibition of certain fishing activities etc

79 Temporary prohibition of certain fishing activities etc

[6.3.2009] Thisversion is not published under the Legislation Revision and Publication Act 2002 3



Fisheries M anagement Act 2007—38.3.2009
Contents

Part 8—Enforcement

Division 1—Authorised persons

Subdivision 1—A ppointment of authorised persons

80 Appointment of fisheries officers, scientific observers and searangers
Subdivision 2—Fisheries officers

8l General powers of fisheries officers

82 Power of fisheries officer to search persons for evidence of certain offences
83 Powers of fisheries officers relating to exotic aguatic organisms and aquaculture fish
84 Power of fisheries officer to arrest persons without warrant

85 Corresponding laws may confer powers and functions

86 Fisheries officer may be assisted in exercise of powers etc
Subdivision 3—Scientific observers

87 Functions of scientific observer

88 Placement of scientific observer on registered boat

Subdivision 4—Sea rangers

89 Functions of sea ranger

Subdivision 5—Miscellaneous

20 Provisions relating to things seized

91 Offence to hinder etc authorised persons

Division 2—Orders made by Minister

92 Protection orders

93 Action on non-compliance with protection order

9 Reparation orders

95 Action on non-compliance with reparation order

96 Reparation authorisations

97 Related matters

98 Registration of orders or authorisations by Registrar-General

99 Effect of charge
Division 3—Court orders

100 Additional orders court can make on conviction
101 Orders ERD Court may make on application by Minister
102 Provisions relating to orders under this Division

Division 4—Demerit points scheme

103 Interpretation

104 Demerit points for certain offences

105 Consequences of certain number of demerit points being incurred by person or recorded
against authority

106 Notices to be sent by Minister when certain number of demerit points are incurred or
recorded

107 Notices to be sent by Minister when person becomes liable to disgualification or authority
isto be cancelled

108 Disqualification etc and discounting of demerit points

4 Thisversion is not published under the Legislation Revision and Publication Act 2002 [6.3.2009]



8.3.2009—Fisheries Management Act 2007
Contents

109 Court not to take into account demerit points in determining penalty

Division 5—Miscellaneous
110 Additional penalty based on value of aquatic resources

Part 9—Review and appeals

Division 1—Internal review

111 Review of certain decisions of Minister
Division 2—Appeals

112 Appeal to District Court against decision of Minister
113 Appealsto ERD Court against protection or reparation order
114 Consgtitution of ERD Court

Part 10—Miscellaneous

Divison 1—General

115 Exemptions

116 Registers

117 Recovery of fees, levies and other amounts
118 Statutory declarations

119 False or misleading statement or information
120 Offences committed by bodies corporate or agents, or involving registered boats
121 Commencement of prosecutions

122 Self-incrimination

123 Rewards

124 Confidentiality

125 Service

126 Evidentiary provisions

Division 2—Regulations

127 General

128 Regulations relating to conservation and management of aquatic resources, management
of fisheries and aquatic reserves and regulation of fishing

129 Regulations relating to processing of aquatic resources

130 Regulations relating to control of exotic aguatic organisms and disease

Division 3—Review of Act
131 Review of Act by Minister
Schedule 1—Repeals and transitional provisions

Part 1—Repeals

1 Repeal of fisheries legidation

Part 2—Transitional provisions

2 Minister

3 Commonwealth-State arrangements
4 Fisheries officers

5 Fisheries and fishery licences

[6.3.2009] Thisversion is not published under the Legislation Revision and Publication Act 2002 5



Fisheries Management Act 2007—8.3.2009

Contents

6 Fish processor registrations

7 Temporary prohibitions of fishing activities
8 Aquatic reserves and marine parks

9 Permits

10 Exemptions

11 Register of authorities

Schedule 2—Related amendments

Part 1—Preliminary

1 Amendment provisions

Part 2—Amendment of Aquaculture Act 2001

2 Amendment of section 82—Fisheries officers and their powers

Part 3—Amendment of Criminal Assets Confiscation Act 2005
3 Amendment of section 3—Interpretation

Part 4—Amendment of Criminal Law (Undercover Operations) Act 1995
4 Amendment of section 2—Interpretation

Part 5—Amendment of Harbors and Navigation Act 1993

5 Amendment of section 4—Interpretation

Part 6—Amendment of Livestock Act 1997

6 Amendment of section 3—Interpretation
7 Amendment of section 63—A ppointments

Legidlative history

The Parliament of South Australia enacts asfollows:

Part 1—Preliminary

1—Short title
This Act may be cited as the Fisheries Management Act 2007.

2—Commencement
This Act will come into operation on a day to be fixed by proclamation.

3—Interpretation
(1) InthisAct, unlessthe contrary intention appears—

Aboriginal person means a person of Aboriginal descent who is accepted as a member
by a group in the community who claim Aboriginal descent;
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aboriginal traditional fishing means fishing engaged in by an Aboriginal person for
the purposes of satisfying personal, domestic or non-commercial, communal needs,
including ceremonial, spiritual and educational needs, and using fish and other natural
marine and freshwater products according to relevant aboriginal custom,

aboriginal traditional fishing management plan—see section 60;

Adelaide Dolphin Sanctuary has the same meaning as in the Adelaide Dolphin
Sanctuary Act 2005;

advisory committee means an advisory committee established under section 20;
aquaculture has the same meaning as in the Aquaculture Act 2001,
aquaculture fish means fish farmed under an aquaculture licence;

aquaculture licence has the same meaning as in the Aquaculture Act 2001,

aquatic animal means an aguatic animal of any species, and includes the reproductive
products and body parts of an aquatic animal;

aquatic mammal means a seal or sealion (order Pinnipedia) or a dolphin or whale
(order Cetacea);

aquatic plant means an aquatic plant of any species, and includes the reproductive
products and parts of an aquatic plant;

aquatic reserve means any waters, or land and waters, declared by proclamation to
constitute an aquatic reserve;

aquatic resource means fish or aguatic plants;

aquatic resources of the State means aquatic resources of the waters to which this Act
applies but does not include aquatic resources being farmed under an aguaculture
licence;

arrangement means—

(8 anarrangement made by the State with the Commonwealth under Part 4
Division 1 (whether or not it is aso made with another State or other States);
or

(b) anagreement made by the State with 1 or more other States under Part 4
Division 3;
Australian fishing zone means the Australian fishing zone as defined in the
Commonwealth Act;
authorised person means afisheries officer, scientific observer or searanger;

authority means a licence, permit, registration, authorisation or other authority under
this Act;

boat means a vessel or craft that is used, or is capable of being used, as a means of
transportation on water;

coastal waters has the same meaning as in the Commonwealth Act;
commercial fishing means fishing for acommercial purpose;
commercial purpose means the purpose of trade or business;
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commercial quantity means a quantity declared by the regulations to be a commercial
quantity for the purposes of this Act;

Commonwealth Act means the Fisheries Management Act 1991 of the
Commonwealth;

Commonwealth Minister means the Minister for the time being administering the
Commonwealth Act and any other Minister performing and exercising functions and
powers under section 60 of the Commonwealth Act;

condition includes a limitation;
contravene includes not comply with;

corresponding law means a law of the Commonwealth or another State or a Territory
of the Commonwealth declared by the regulations to be alaw corresponding to this
Act;

council has the same meaning asin the Local Government Act 1999;

developmental fishery means a fishery declared by the regulationsto be a
developmental fishery for the purposes of this Act;

device means an implement, apparatus, device or substance for taking or facilitating
the taking of an aguatic resource;

director of abody corporate includes a person occupying or acting in the position of a
director or member of the governing body of the body corporate, by whatever name
called and whether or not validly appointed to occupy or duly authorised to act in the
position, and includes any person in accordance with whose directions or instructions
the directors or members of the governing body are accustomed to act;

Director of Fisheriesor Director means the person for the time being holding or
acting in the office of the Director of Fisheries under Part 3 Division 1,

ecologically sustainable devel opment—see section 7(5);
entitlement under afishery authority means—
(@ agear entitlement; or
(b) aquotaentitlement; or
(c) anentitlement of a prescribed kind;
ERD Court means the Environment, Resources and Development Court;
exemption means an exemption granted under this Act;

exotic aquatic organism means fish or an aquatic plant of a speciesthat is not
endemic to the waters to which this Act applies; and exotic fish and exotic aquatic
plant have corresponding meanings,

fish means an aquatic animal other than—
(8 anaquatic bird, an aguatic mammal, areptile or an amphibian; or

(b) anaquatic animal of akind declared by the regulations to be excluded from
the ambit of this definition;

Fisheries Council or Council means the Fisheries Council of South Australia
established by section 11,
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fisheries officer means—

(@ theDirector; or

(b) apolice officer; or

(c) aperson appointed as afisheries officer under section 80;
fishery—

(8 inPart &—meansaclass of fishing activities identified in an arrangement
under that Part as a fishery to which the arrangement applies;

(b) inany other case—means a class of fishing activities declared by the
regulations to constitute a fishery for the purposes of this Act (other than
Part 4);

fishery authority means afishery licence or fishery permit;
fishery licence means a licence in respect of afishery under Part 6 Division 1;
fishery permit means a permit in respect of afishery under Part 6 Division 1;

fishing activity or fishing means the act of taking an aquatic resource, or an act
preparatory to, or involved in, the taking of an aquatic resource;

fish of a priority species means—
(@) abalone (Haliotis spp.) of all species; or
(b) southern rock lobster (Jasus edwardsii); or

(c) aspeciesof fish declared by the regulations to be a priority species for the
purposes of this Act;

fish processor means a person who, for acommercial purpose, processes, stores,
transports or deals with fish or other aguatic resources;

foreign boat has the same meaning as in the Commonwealth Act;

Fund means the Fisheries Research and Development Fund continued in existence
under section 21,

gear entitlement under afishery authority means the maximum number of devices of
aparticular kind that the holder of the authority may lawfully use at any 1 time for the
purpose of taking fish pursuant to the authority;

indigenous land use agreement means an indigenous land use agreement registered
under Part 2 Division 3 of the Native Title Act 1993 of the Commonwealth;

Joint Authority means a Joint Authority established under section 61 of the
Commonwealth Act of which the Minister isamember;

Joint Authority Fishery means afishery in respect of which thereisin force an
arrangement under Part 4 Division 2 under which the fishery isto be under the
management of a Joint Authority;

management plan means a management plan under Part 5;

native title group means a native title group under section 24CD of the Native Title
Act 1993 of the Commonweal th;
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noxious, in relation to an aquatic resource, means a species of aquatic resource
declared by the Minister by notice in the Gazette to be a noxious species for the
purposes of this Act;

plant includes alga;

prescribed apparatus means apparatus of akind prescribed by the regulations for the
purpose of counting, grading, weighing or sizing fish;

prescribed procedure means a procedure prescribed by the regulations for
determining the weight of afish catch;

processing—

(& inrelation to fish—means scaling, gilling, gutting, filleting, freezing, chilling,
packing or any other activity involved in preparing fish for sale;

(b) inrelation to any other aguatic resource—means any activity involved in
preparing the resource for sale;

protected species means a species of aquatic resource declared by the regulations to be
aprotected species for the purposes of this Act;

public authority includes a Minister, statutory authority or council;
purchase means—

(@ purchase or take in exchange; or

(b) agreeor offer to purchase or take in exchange; or

(c) receive, or accept or take delivery, under an agreement to purchase or take in
exchange; or

(d) cause, suffer or permit an act referred to in a preceding paragraph;

guota entitlement under afishery authority means the total quantity of aquatic
resource of a particular class that may be taken under the authority during a quota
period;

guota period means the period during which atotal allowable catch or total allowable
commercial catch may be taken;

recreational fishing means fishing other than commercial fishing or aboriginal
traditional fishing;

registered boat—

(8 meansaboat registered under Part 6 Division 1 for use under afishery
authority; and

(b) includesaboat used in the place of aboat referred to in paragraph (a) with the
consent of the Minister and in accordance with the conditions (if any) of that
consent;

registered fish processor means a person who is registered as a fish processor under
Part 6 Division 3;

registered master—

(& meansa person registered under Part 6 Division 1 as master of a boat that
may be used under a fishery authority; and
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(b) includes aperson acting in the place of a person referred to in paragraph (a)
with the consent of the Minister and in accordance with the conditions (if
any) of that consent;

registered owner—

(@ inrelation to aregistered boat—means, subject to paragraph (b), the holder of
the fishery authority under which the registered boat may be used; or

(b) inrelationto aboat being used by the holder of afishery authority under this
Act in place of aboat registered under Part 6 Division 1—means the holder of
that authority;

register of authorities—see section 116(1)(a);
register of exemptions—see section 116(1)(b);
relevant Act means—

(@ inrelation to the Adelaide Dolphin Sanctuary—the Adelaide Dolphin
Sanctuary Act 2005; or

(b) inrelation to a marine park—the Marine Parks Act 2007; or
(o) inrelation to the River Murray—the River Murray Act 2003;
relevant Minister means—

(@ inrelation to the Adelaide Dolphin Sanctuary—the Minister to whom the
administration of the Adelaide Dolphin Sanctuary Act 2005 is committed; or

(b) inrelationto amarine park—the Minister to whom the administration of the
Marine Parks Act 2007 is committed; or

(c) inrelation to the River Murray—the Minister to whom the administration of
the River Murray Act 2003 is committed;

repealed Act means the Fisheries Act 1982;
River Murray has the same meaning as in the River Murray Act 2003;
scientific observer means a person appointed as a scientific observer under section 80;
sea ranger means a person appointed as a sea ranger under section 80;
sell means—
(@ sl or givein exchange; or
(b) agreeor offer to sell or givein exchange; or

(c) havein possession or control, expose, store, consign or deliver for sale or
exchange; or

(d) cause, suffer or permit an act referred to in a preceding paragraph;
specially protected area means—

(& the Adelaide Dolphin Sanctuary; or

(b) amarine park; or

(c) theRiver Murray;
species includes a subspecies or variety;
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@

©)

State includes a Territory;

take, in relation to an agquatic resource, means catch, take or obtain the resource
(whether dead or alive) from any waters or kill or destroy the resource in any waters;

total allowable catch, in relation to afishery, means the total quantity of aquatic
resources of a particular class that may be taken from the waters of the fishery during
aparticular period;

total allowable commercial catch, in relation to afishery, means the total quantity of
aguatic resources of a particular class that may be taken from the waters of the fishery
during a particular period for acommercial purpose;

waters means—

(@ any seaorinland waters (including any body of water or watercourse of any
kind whether occurring naturally or artificially created); and

(b) the bed of such waters.

A class of fishing activities may be defined in an instrument under this Act by
reference to all or any of the following factors:

(8 aspeciesof aguatic resource;

(b) adescription of aquatic resource by reference to sex, size, weight or any other
characteristic;

(c) anumber or quantity of aquatic resource;
(d) aperiod of time;
(e) anareaof watersor aplace;
(f) amethod of fishing;
(g) aclassor number of boats;
(h) aclassof persons,
(i) apurpose of activities,
() any other factor.
In this Act—

(@) areferenceto engagingin afishing activity of a classisto be construed as a
reference to doing an act that falls within the defined class and asincluding a
reference to—

(i) using adevice for the purpose of the activity; or
(i) using a boat for the purpose of the activity; or

(iii) beingin charge of, or acting as a member of the crew of, a boat that
is being used for the purpose of the activity; or

(iv) diving in watersfor the purpose of the activity; or

(v) causing, assisting, suffering or permitting a person to do an act
referred to in this section;

(b) areference to watersincludes areference to the intertidal and supratidal
zones of waters;

12
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(c) areferenceto the waters of afishery isareference to the watersin relation to
which the fishery is constituted.

(4) For the purposes of this Act, an aquatic resource will not be regarded as having been
taken if it is taken but immediately returned to the water unencumbered in any way
and with as little injury or damage as possible.

4—Declaration of aquatic reserves
(1) The Governor may, by proclamation—

(@) declarethat waters, or land and waters, specified in the proclamation,
consgtitute an aquatic reserve; and

(b) assign aname to the aguatic reserve so constituted.

(2) Land cannot form part of an aquatic reserve unless the land has been placed under the
care, control and management of the Minister.

(3 The Governor may, by subsequent proclamation—
(a8 abolish an aquatic reserve; or
(b) alter the boundaries of an aquatic reserve; or
(c) dter the name of an aquatic reserve.

5—Application of Act
(1) Subject to any limitations expressly prescribed in this Act, this Act applies—
(@ inreationto all watersthat are within the limits of the State; and

(b) except for purposes relating to afishery that is to be managed in accordance
with the law of the Commonwealth under an arrangement under Part 4
Division 2 or purposes prescribed by paragraph (d)—in relation to any waters
of the sea not within the limits of the State that are on the landward side of
waters adjacent to the State that are within the Australian fishing zone; and

(c) for purposesrelating to afishery that isto be managed in accordance with the
law of the State under an arrangement under Part 4 Division 2—in relation to
any waters to which the legidlative powers of the State extend, with respect to
that fishery, whether under section 5 of the Coastal Waters (State Powers)
Act 1980 of the Commonwealth or otherwise; and

(d) for purposesrelating to recreational fishing activities engaged in otherwise
than by use of aforeign boat (other than recreational fishing activities
prohibited or regulated under a plan of management determined under
section 17 of the Commonwealth Act)—in relation to any waters to which the
legidative powers of the State extend with respect to such activities.

(2) ThisAct does not apply in relation to an activity (other than the taking of aquatic
resources for acommercial purpose or the introduction of exotic aguatic organisms or
disease in aguatic resources) engaged in relation to inland waters if those waters are
surrounded by land that isin the ownership, possession or control of the same person
(being a person other than the Crown or an instrumentality of the Crown).

(3 Nativetitle and nativetitle rights and interests are not affected by the operation of this
Act except to the extent authorised under the Native Title Act 1993 of the
Commonwealth.
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6—Owner ship of aquatic resour ces of State

(1) TheCrowninright of the State owns all aguatic resources (whether living or dead) of
the State.

(2) Property in aguatic resources of the State passes—

(@ totheholder of alicence, permit or other authority granted under this Act
when taken in accordance with that licence, permit or other authority; or

(b) toany other person when taken lawfully in circumstances in which no
licence, permit or other authority isrequired under this Act for the taking.

Part 2—Objects of Act

7—ODbjectsof Act

(1) Anobject of this Act isto protect, manage, use and devel op the aquatic resources of
the State in a manner that is consistent with ecologically sustainable development and,
to that end, the following principles apply:

() proper conservation and management measures are to be implemented to
protect the aquatic resources of the State from over-exploitation and ensure
that those resources are not endangered;

(b) accessto the aguatic resources of the State is to be allocated between users of
the resources in a manner that achieves optimum utilisation and equitable
distribution of those resources to the benefit of the community;

(c) aguatic habitats are to be protected and conserved, and aquatic ecosystems
and genetic diversity are to be maintained and enhanced;

(d) recreationa fishing and commercial fishing activities are to be fostered for
the benefit of the whole community;

(e) the participation of users of the aquatic resources of the State, and of the
community more generally, in the management of fisheriesisto be
encouraged.

(2) Theprinciple set out in subsection (1)(a) has priority over the other principles.

(3 A further object of this Act isthat the aguatic resources of the State are to be managed
in an efficient and cost effective manner and targets set for the recovery of
management COsts.

(4) The Minister, the Director, the Council, the ERD Court and other persons or bodies
involved in the administration of this Act, and any other person or body required to
consider the operation or application of this Act (whether acting under this Act or
another Act), must—

(@) act consistently with, and seek to further the objects of, this Act; and

(b) insofar asthis Act appliesto the Adelaide Dolphin Sanctuary, seek to further
the objects and objectives of the Adelaide Dolphin Sanctuary Act 2005; and

(c) insofar asthis Act appliesto the River Murray, seek to further the objects of
the River Murray Act 2003 and the Objectives for a Healthy River Murray
under that Act; and

14 Thisversion is nhot published under the Legislation Revision and Publication Act 2002 [6.3.2009]



8.3.2009—Fisheries Management Act 2007
Objects of Act—~Part 2

(d) insofar asthis Act appliesto areas within a marine park, seek to further the
objects of the Marine Parks Act 2007.

(5) For the purposes of subsection (1), ecologically sustainable development comprises
the use, conservation, devel opment and enhancement of the aquatic resources of the
State in away, and at arate, that will enable people and communities to provide for
their economic, social and physical well-being while—

(@ sustaining the potential of aquatic resources of the State to meet the
reasonably foreseeable needs of future generations; and

(b) safeguarding the life-supporting capacity of the aguatic resources of the State;
and

(c) avoiding, remedying or mitigating adverse effects of activities on the aquatic
resources of the State,

(taking into account the principle that if there are threats of serious or irreversible
damage to the aquatic resources of the State, lack of full scientific certainty should not
be used as areason for postponing measures to prevent such damage).

Part 3—Administration

Division 1—Minister and Director
8—Minister
(1) TheMinister has the functions and powers assigned or conferred by or under this Act.

(2) If adocument appearsto bear the common seal of the Minister, it will be presumed, in
the absence of proof to the contrary, that the common seal of the Minister was duly
affixed to the document.

9—Director
(1) Theoffice of the Director of Fisheries continuesin existence.
(2) TheDirector isaPublic Service employee.

10—Delegation

(1) TheMinister may delegate afunction or power of the Minister under this Act (other
than this power of delegation) to—

(@ theDirector; or
(b) the Council; or

(c) any other person or body (including a person for the time being holding or
acting in a specified office or position).

(2) The Director may delegate afunction or power of the Director under this Act (other
than this power of delegation) to a Public Service employee (including a person for
the time being holding or acting in a specified office or position).

(3) A delegation under this section—
(8 must be by instrument in writing; and
(b) may be absolute or conditional; and
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(c) does not derogate from the power of the delegator to act in a matter; and
(d) isrevocableat will.

(4) A function or power delegated under this section may, if the instrument of delegation
so provides, be further delegated.

(5) Inlegal proceedings, an apparently genuine certificate, purportedly signed by the
Minister or the Director containing particulars of a delegation under this section, will,
in the absence of proof to the contrary, be accepted as proof that the delegation was
made in accordance with the particulars.

Division 2—Fisheries Council of South Australia

11—Establishment of Council
(1) TheFisheries Council of South Australiais established.
(2) Subject to subsection (3), the Council consists of—
(8 the Director (ex officio); and

(b) at least 9 other members appointed by the Governor on the nomination of the
Minister, being persons chosen from alist of persons submitted by a selection
committee (the Ministerial Selection Committee).

(3 A member of the Ministerial Selection Committee cannot be chosen or nominated as a
member of the Council.

(4) Each member of the Council must have expertise in fisheries management and at least
1 must be a person with knowledge and experience of aboriginal traditional fishing.

(5) The membership of the Council must include persons who together have, in the
Minister's opinion, expertise in the following areas:

(& commercial fishing and the processing of aquatic resources;

(b) recreational fishing;

(c) research and development relevant to the use of aguatic resources;
(d) conservation of aquatic resources,

(e) socio-economics;

(f) business;

(@ law.

(6) Before nominating aperson or persons for appointment to the Council, the Minister
must, by notice published in a newspaper circulating generally throughout the State,
invite expressions of interest for appointment to the Council within a period specified
in the notice and must submit any expressions of interest received in response to the
notice to the Ministerial Selection Committee for its consideration.

(7) TheMinisterial Selection Committee consists of 7 members appointed by the Minister
of whom—

(@ 1 must be aperson selected from a panel of 3 persons nominated by a body
that, in the Minister's opinion, represents the interests of the seafood industry;
and
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8

9)

(10)

(b) 1 must be aperson selected from a panel of 3 persons nominated by a body
that, in the Minister's opinion, represents the interests of the commercial
fishing sector; and

(c) 1 must be aperson selected from a panel of 3 persons nominated by a body
that, in the Minister's opinion, represents the interests of the recreational
fishing sector; and

(d) 1 must be aperson selected from apanel of 3 persons nominated by a body
that, in the Minister's opinion, represents the community interest in the
conservation of aquatic resources, aguatic habitats and aguatic ecosystems.

The Ministerial Selection Committee must submit to the Minister alist of persons
considered by the Committee to be suitable candidates for appointment as members of
the Council.

The Ministerial Selection Committee must, in preparing the list—

(8 consider any expressions of interest for appointment to the Council submitted
by the Minister under subsection (6); and

(b) haveregard to the qualification requirements of subsections (4) and (5).

Members of the Ministerial Selection Committee will hold office on terms and
conditions determined by the Minister.

12—Presiding member and deputy presiding member

D

e

The Minister must appoint 1 of the members of the Council (the presiding member) to
preside at meetings of the Council.

The Minister may appoint another member of the Council to be the deputy of the
presiding member (the deputy presiding member) to preside at meetings of the
Council in the absence of the presiding member.

13—Termsand conditions of member ship

D

)

©)

(4)

A member of the Council will be appointed on conditions determined by the Governor
and for aterm, not exceeding 3 years, specified in the instrument of appointment and,
at the expiration of aterm of appointment, is eligible for reappointment.

However, an appointed member of the Council may not hold office for consecutive
terms that exceed 6 yearsin total.

The Governor may remove an appointed member of the Council from office—
(@ for breach of, or non-compliance with, a condition of appointment; or
(b) for misconduct; or
(c) for failureor incapacity to carry out official duties satisfactorily.
The office of an appointed member of the Council becomes vacant if the member—
(@ dies; or
(b) completes aterm of office and is not reappointed; or
(c) resigns by written notice to the Minister; or

(d) ceasesto satisfy the qualification by virtue of which the member was eligible
for appointment to the Board; or
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(e) isabsent without leave of the presiding member of the Council from
3 consecutive meetings of the Council; or

(f) isremoved from office under subsection (3).

14—V acancies or defectsin appointment of members

An act or proceeding of the Council is not invalid by reason only of avacancy in its
membership or a defect in the appointment of a member.

15—Remuner ation

An appointed member of the Council is entitled to remuneration, allowances and
expenses determined by the Minister.

16—Functions of Council

The Fisheries Council has the following functions:
() to prepare management plans as required under this Act;
(b) toconduct reviews of management plans;
(c) to promote the co-management of fisheries,

(d) topromote research, education and training in relation to fisheries and the
management of fisheries;

(e) toadvisethe Minister on the management of aboriginal traditional fishing,
commercial fishing and recreational fishing;

(f) toadvisethe Minister about feesto be paid in connection with fishery
authorities,

(g) toadvisethe Minister on the application of money in the Fund;

(h) toadvisethe Minister on State-wide policiesin relation to fisheries
management and research;

(i) toadvisethe Minister on matters relating to intergovernmental agreements
and arrangements related to fisheries or fishing;

() toadvisethe Minister on issuesrelated to the allocation of access to aquatic
resources in particular fisheries,

(k) to prepare or promote codes of practice on best practice concerning matters of
relevance to holders of fishery authorities;

(I) tocarry out such other functions as may be assigned or delegated to the
Council by the Minister.

17—Council's procedures

D
e

©)

A magjority of members of the Council constitutes a quorum of the Council.

If the presiding member and the deputy presiding member of the Council are both
absent from a meeting of the Council, a member chosen by the members present at the
meeting will preside.

A decision carried by amajority of the votes cast by members of the Council at a
meeting is adecision of the Council.

18
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(4) When amatter arises for decision at a meeting of the Council—

(@ each member present at the meeting (other than the member presiding at the
meeting) has a deliberative vote; and

(b) if the deliberative votes are equal, the member presiding at the meeting may
exercise acasting vote.

(5) A conference by telephone or other electronic means between the members of the
Council will, for the purposes of this section, be taken to be a meeting of the Council
at which the participating members are present if—

(@) notice of the conference is given to all members in the manner determined by
the Council for the purpose; and

(b) each participating member is capable of communicating with every other
participating member during the conference.

(6) A proposed resolution of the Council becomes avalid decision of the Council despite
the fact that it is not voted on at a meeting of the Council if—

(@ notice of the proposed resolution is given to all members of the Council in
accordance with procedures determined by the Council; and

(b) amagority of the members express concurrence in the proposed resolution by
letter, telegram, telex, fax, e-mail or other written communication setting out
the terms of the resolution.

(7) The Council must have accurate minutes kept of its meetings.

(8) Subject to this Act and any direction of the Minister, the Council may determineits
own procedures.

18—Annual strategic plan

(1) The Council must, on or before 31 March in each year, prepare and submit to the
Minister a plan of the Council's proposed operations for the next financial year.

(2) The Minister may—
(8 accept the plan; or
(b) request that the plan be altered and adopt the plan as altered.
19—Annual report

(1) The Council must, on or before 30 September in each year, prepare and submit to the
Minister areport on the operations of the Council during the previous financia year.

(2) The Minister must, within 12 sitting days after receiving areport under this section,
cause a copy of the report to be laid before both Houses of Parliament.

Division 3—Advisory committees

20—Establishment of committees

(1) TheMinister, or the Council with the approval of the Minister, may establish
committees to provide advice to the Minister or the Council on any matter related to
the administration of this Act.
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(2) The members of acommittee established by the Minister will be appointed by the
Minister and hold office for aterm and on conditions determined by the Minister.

(3 The members of acommittee established by the Council will be appointed by the
Council with the approval of the Minister and hold office for aterm and on conditions
determined by the Council with the approval of the Minister.

(49) The membership of acommittee must include persons who, in the opinion of the
Minister, have expertise in fields relevant to those matters on which the committeeis
established to provide advice about and, in particular—

(8 acommittee established to provide advice on the management of afishery
must include at least 1 person with expertise in fisheries management and at
least 1 person with expertise in fisheries research;

(b) acommittee established to provide advice on the allocation of the aquatic
resources of a fishery must include persons who have expertise in issues
related to that matter and who are cognisant of the interests of the various
stakeholdersin the fishery.

(5) The proceduresto be observed in relation to the conduct of the business of a
committee will be—

(@) asprescribed by the regulations; or

(b) insofar asthe procedure is not prescribed by the regulations—as determined
by the Minister.

(6) A committee must submit to the Council for inclusion in each annual report of the
Council areport prepared by the committee on its operations during the financial year
to which the report relates.

Divison 4—Fisheries Resear ch and Development Fund

21—Continuation of Fund
(1) The Fisheries Research and Development Fund continues in existence.
(2) The Fund will continue to be kept in a separate account at the Treasury.
(3 TheFund consists of—
(@ money in the Fund immediately before the commencement of this Act; and
(b) money provided by Parliament for the purposes of the Fund; and

(c) grants, gifts and bequests made to the Minister for payment into the Fund;
and

(d) fees, levies and charges paid under this Act; and
(e) income arising from investment of the Fund; and

(f) all other money that is required or authorised by or under this Act or another
law to be paid into the Fund.

(4) Money inthe Fund that is not for the time being required for the purposes of this Act
may be invested by the Minister with the approval of the Treasurer.
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(5) TheMinister may apply apart of the Fund—
(@ inmaking arefund required or authorised by this Act to be made; and
(b) inpayment of areward under section 123; and
(c) inpayment of compensation payable to any person under this Act; and

(d) inmaking any other payment required by this Act or another law to be made
from the Fund; and

(e) inpayment of expenses of administering the Fund; and
(f) indefraying the costs of administering and enforcing this Act.

22—Accounts
The Minister must cause proper accounts to be kept in relation to the Fund.

23—Audit

The Auditor-General may at any time, and must at least once in each year, audit the
accounts of the Fund.

Part 4—Commonwealth-State arrangements

Division 1—Commonwealth-State joint authorities

24—Power s and functions of Minister

(1) TheMinister may exercise a power conferred on the Minister by Part 5 of the
Commonwealth Act, including a power or function of the Minister as a member of a
Joint Authority.

(2) If, inthe exercise of apower conferred by Part 5 of the Commonwealth Act, the
Minister appoints a deputy, the deputy may exercise the power conferred by that Act
on the deputy of a member of a Joint Authority other than the Commonwealth
Minister.

25—Judicial notice

All courts and persons acting judicially must take judicial notice of the signature of a
person who is or has been a member of a Joint Authority or adeputy of amember of a
Joint Authority and of the fact that the person is, or was at a particular time, a member
or deputy.

26—Functions of Joint Authority

A Joint Authority has such functionsin relation to afishery in respect of which an
arrangement isin force under Division 2 as are conferred on it by the law in
accordance with which, under the arrangement, the fishery is to be managed.

27—Delegation

(1) A Joint Authority may, by instrument in writing, either generally or otherwise,
delegate to a person any of its powers under this Act other than this power of
delegation.
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)

©)

(4)

®)

(6)

()

(8)

If apower delegated under subsection (1) is exercised by the delegate, the power will,
for the purposes of this Act, be taken to have been exercised by the Joint Authority.

A delegation under this section may be expressed as a delegation to the person from
time to time holding, or performing the duties of, a specified office, including an
office—

(& intheserviceof; or
(b) inthe service of an authority of; or
() under thelaw of,
the Commonwealth or another State of the Commonwealth.

A delegate of a Joint Authority is, in the exercise of delegated powers, subject to the
directions of the Joint Authority.

A delegation under this section—

(& may berevoked, by instrument in writing, by the Joint Authority (whether or
not constituted by the persons constituting the Joint Authority at the time the
power was del egated); and

(b) continuesin force despite any change in the membership of the Joint
Authority.

A certificate signed by a member of a Joint Authority stating a matter with respect to a
delegation under this section by the Joint Authority will, in the absence of proof to the
contrary, be accepted as proof of the matter stated.

In legal proceedings, an apparently genuine document purporting to be a certificate
referred to in subsection (6) will, in the absence of proof to the contrary, be taken to be
such acertificate and to have been duly given.

Nothing in this Part isintended to prevent the delegation by a Joint Authority, in
accordance with alaw of the Commonwealth, of powers conferred on the Joint
Authority by the law of the Commonwealth.

28—Procedur e of Joint Authorities

D

)

©)

Sections 66 to 68 (inclusive) of the Commonwealth Act apply to and in relation to the
performance by a Joint Authority of its functions under this Act.

A written record of adecision of a Joint Authority, if signed by the Commonwealth
Minister, or adeputy of that Minister, who took part in or made the decision will, in
the absence of proof to the contrary, be accepted as proof that the decision, as
recorded, was duly made.

In proceedings in a court, an instrument or other document signed on behalf of a Joint
Authority will be taken to have been duly executed by the Joint Authority and, unless
the contrary is proved, will be taken to be in accordance with a decision of the Joint
Authority.

29—Report of Joint Authority

The Minister must cause a copy of areport of a Joint Authority prepared under
section 70 of the Commonweslth Act to be laid before each House of Parliament as
soon as practicable after preparation of the report.
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Division 2—Arrangements with Commonwealth with respect to
management of particular fisheries

30—Arrangement for management of certain fisheries

(1) The State may, in accordance with section 74 of the Commonwealth Act, make an
arrangement referred to in section 71 or 72 of that Act for the management of a
particular fishery.

(2) Anarrangement may be terminated or amended as provided by the Commonwealth
Act.

(3) After an arrangement has been made but before the arrangement takes effect,
authorities, endorsements and other instruments may be granted, issued, renewed,
made or executed, and regulations, proclamations and notices may be made, for the
purposes of the operation of this Act as affected by the arrangement, asif the
arrangement had taken effect but such an authority, endorsement, instrument,
regulation, proclamation or notice does not have effect before the arrangement takes
effect.

(4) Ontermination of an arrangement, authorities, endorsements and other instruments
granted, issued, renewed, made or executed, and regulations, proclamations and
notices made, for the purposes of the operation of this Act as affected by the
arrangement, cease to have effect.

(5) After action for the purpose of the termination of an arrangement has been taken but
before the termination takes effect, authorities, endorsements and other instruments
may be granted, issued, renewed, made or executed, and regulations, proclamations
and notices may be made, for the purposes of the operation of this Act as affected by
the termination of the arrangement, as if the arrangement had been terminated but
such an authority, endorsement, instrument, regulation, proclamation or notice does
not have effect before the termination of the arrangement takes effect.

31—Application of this Act to fisheriesin accor dance with arrangements

If thereisin force an arrangement that provides that a particular fishery isto be
managed in accordance with the law of the State (whether or not also in accordance
with some other law), the provisions of this Act apply to and in relation to the fishery
except that those provisions do not apply to or in relation to matters that occurred
before the arrangement took effect.

32—Application of Commonwealth law to limits of State in accor dance with
arrangements

If thereisin force an arrangement that provides that a particular fishery isto be
managed in accordance with the law of the Commonwealth (whether or not also in
accordance with some other law), the law of the Commonwealth applies to the limits
of the State as alaw of the State.
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33—Functions of Joint Authority

D

@

If, in respect of afishery, thereisin force an arrangement under which a Joint
Authority has the management of the fishery and the fishery isto be managed in
accordance with the law of the State (whether or not also in accordance with some
other law), the Joint Authority has the functions of keeping constantly under
consideration the condition of the fishery, formulating policies and plans for the good
management of the fishery and, for the purposes of the management of the fishery,
exercising the powers conferred on it by this Act and co-operating and consulting with
other authorities (including other Joint Authorities within the meaning of the
Commonwealth Act) in matters of common concern.

A Joint Authority must, in the performance of its functions under this section, act
consistently with, and seek to further, the objects of this Act.

34—Joint Authority to exercise certain powersinstead of Minister or Director

)

e

©)

(4)

®)

(6)

Subject to this section, an authority or endorsement granted, issued, renewed or made
under this Act otherwise than by virtue of this section does not authorise the doing of
an act or thing in or in relation to a Joint Authority fishery.

The powers conferred before or after the commencement of this Part on the Minister
or the Director, or the delegate of the Minister or the Director, by or under this Act
(this Part excepted) or the regulations (including powers with respect to the grant,
renewal, revocation and suspension of authorities) in respect of a Joint Authority
fishery that is to be managed in accordance with the law of the State (whether or not
aso in accordance with some other law) are exercisable by the Joint Authority to the
exclusion of the Minister or the Director or the delegate of the Minister or the
Director.

An authority granted under this Act by a Joint Authority will contain conditions and
limitations that it does not apply in relation to a Joint Authority fishery, or Joint
Authority fisheries, not managed by that Joint Authority.

A Joint Authority may endorse an authority granted under this Act (including an
authority granted by that Joint Authority or another Joint Authority) so asto extend
the operation of the authority to matters to which the powers of the Joint Authority
under this Act are applicable and, where such an endorsement is made—

(& the endorsement ceases to have effect if the authority ceases to have effect;
and

(b) the Joint Authority may suspend or revoke the endorsement as if it were an
authority granted by the Joint Authority.

Subject to section 37(1)(b) and (c), if, at atime afishery becomes a Joint Authority
fishery, aregulation, proclamation or notice under this Act that would, but for this
subsection, apply to the fishery, the regulation, proclamation or notice (as the case
may be) ceases so to apply.

This section does not empower a Joint Authority to grant, or to take other action in
respect of, an authority in respect of aforeign boat or to endorse such an authority.
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35—Application of certain provisionsrelating to offences

For the purposes of the prosecution of a person for an offence under this Act in respect
of anything doneto or in relation to fish to which a Joint Authority fishery relates or
otherwise in relation to a Joint Authority fishery, areferencein the provision creating
the offence to an authority of a particular kind isto be read as a reference to such an
authority, or an endorsement of such an authority, granted, issued, renewed or made
by the relevant Joint Authority.

36—Presumption relating to certain statements
A statement in an arrangement to the effect that specified waters—

(@ inthe case of an arrangement to which the Commonwealth and the State are
the only parties—are waters adjacent to the State; and

(b) inthe case of any other arrangement—are waters adjacent to the States that
are parties to the arrangement or are waters adjacent to a specified State or
States,

will, for the purposes of this Act, be conclusively presumed to be correct.

37—Regulationsrelating to Joint Authority fishery

(1) If aJoint Authority isto manage afishery in accordance with the law of the State
(whether or not also in accordance with some other law), the Governor may, for the
purpose of giving effect to adecision of the Joint Authority—

(& makeregulations for the management of the fishery; or

(b) make aregulation applying to the fishery aregulation made otherwise than
under this section; or

(c) vary aregulation made otherwise than under this section so that it is
expressed to apply to the fishery, whether or not it also applies to any other
fishery.

(2) The power conferred on the Governor to make regulations otherwise than under
subsection (1) does not extend to the making of aregulation of akind referred toin
subsection (1)(a) or (b) or the amendment of aregulation in the manner referred toin
subsection (1)(c).

(3) If aregulation affecting afishery that isto be managed by a Joint Authority is
expressed to be made under this section, it will be conclusively presumed that it was
made for the purpose of giving effect to a decision of the Joint Authority.

Division 3—Arrangementswith other States

38—Arrangementswith other States

The Minister may enter into an agreement with a Minister administering a
corresponding law, or with an authority of another State concerned in the
administration of that law, for the purpose of co-operation in furthering the objects of
this Act (whether in this State or in that other State).
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39—Functions

(1) For the purposes of this Division, the Minister may perform any power and exercise
any function conferred on the Minister under Division 1 or Division 2 asif the
Commonwealth Act applied under this Division.

(2) Division1and Division 2 apply in respect of agreements under this Division, with
such modifications as are necessary.

Part 5—M anagement plansfor commercial fishing, recreational
fishing and aquatic reserves

40—I nter pretation
In this Part, unless the contrary intention appears—

(@) areferenceto an aquatic reserve includes a reference to waters, or land and
waters, proposed to be constituted as an aquatic reserve;

(b) areference to adraft management plan includes areference to a draft
amendment to, or the draft revocation of, a management plan previously
made under this Part;

(c) areferenceto afisheryincludes areferenceto a class of fishing activities
proposed to be constituted as a fishery;

(d) areference to amanagement plan includes areference to an amendment to,
or the revocation of, a management plan previously made under this Part.

41—Application of Part
This Part does not apply to an aboriginal traditional fishing management plan.

42—Duty of Council to prepare management plans

The Council must, if required by the Minister, prepare management plans for the
following:

(@ classes of commercial fishing activities;
(b) classes of recreationa fishing activities;
(c) aquatic reserves.

43—General nature and content of management plans
(1) A management plan must—
(& beconsistent with the objects of this Act; and

(b) beconsistent with any relevant aboriginal traditional fishing management
plan; and

(c) set out the management objectives of the plan and strategies for achieving
those objectives; and

(d) identify research needs and priorities; and
(e) set out the resources required to implement the plan; and
(f) takeinto account—
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(i) theadvice of any committee of the Council established for that
purpose by the Council; and

(i) the provisions of the Planning Strategy and any relevant
Development Plan under the Devel opment Act 1993; and

(iii) the provisions of any document prescribed for the purposes of this
paragraph (insofar asis relevant to the operation of this Act and
reasonably practicable).

(2) A management plan for afishery must—

@
(b)
(©
(d)
(€)
(f)
(9)
(h)

(i)

()

identify the fishery to which the plan relates; and
describe the biological, economic and socia characteristics of the fishery; and

identify the impacts or potentia impacts of the fishery on its associated
ecosystem or ecosystems, including impacts on non-target species of fish or
other aguatic resources; and

identify any ecological factors that could have an impact on the performance
of the fishery; and

assess therisks (if any) identified under paragraphs (c) and (d) to determine
the most serious risks; and

set out strategies for addressing those risks; and

set out methods for monitoring the performance of the fishery and the
effectiveness of the plan, including performance indicators, trigger points for
review or action and progress reporting; and

specify the share of aquatic resources to be allocated to each fishing sector
under the plan; and

prescribe a method, or establish an open and transparent process for
determining the method, for adjusting allocations of aquatic resources
between the different fishing sectors during the term of the plan; and

provide that compensation will be paid to persons whose licences or licence
entitlements are compulsorily acquired in order to reduce the share of aquatic
resources allocated to the commercial fishing sector and increase the share
allocated to another sector.

(3 Indetermining the share of aguatic resources to be allocated to a particular fishing
sector under the first management plan for an existing fishery, the share of aquatic
resources to which that fishing sector had access at the time the Minister requested the
Council to prepare the plan (based on the most recent information available to the
Minister) must be taken into account.

(4) A management plan may relate to more than 1 class of fishing activity or more than
1 aquatic reserve.

(5) Inthissection—

existing fishery means afishery constituted under this Act by virtue of clause 5 of
Schedule 1.
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44—Procedure for preparing management plans
(1) The Council must, in relation to a proposal to prepare a management plan—

(8 by notice published in a newspaper circulating generally within the State,
give notice of the intention to prepare the management plan with a description
of the general purpose of the proposed management plan; and

(b) prepare adraft of the management plan; and

(c) seek theviews of arepresentative of all signatories to any indigenous land use
agreement that isin force in relation to any of the area to which the plan
relatesin relation to the draft.

(2) The Council must, after preparing a draft management plan, prepare a report
containing—

(@ anexplanation of the purpose and effect of the draft management plan; and

(b) asummary of the background and issues relevant to the draft management
plan and of the analysis and reasoning applied in formulating the plan.

(3 The Council must, after preparing the draft management plan and related report—
(@ refer the plan and report to—
(i) theMinister; and

(i) therepresentative of all signatoriesto any indigenous land use
agreement that isin forcein relation to any areato which the plan
relates; and

(iii) any advisory committee whose area of responsibility is affected by
the plan; and

(iv) any public authority whose area of responsibility is, in the opinion of
the Council, particularly affected by the plan; and

(b) cause an advertisement to be published in a newspaper circulating generally
in the State—

(i) giving notice of places at which the draft management plan and
report (or copies of the draft management plan and report) are to be
available for inspection and, if copies are to be available for
purchase, places at which copies may be purchased; and

(i) inviting interested persons to make written submissionsin relation to
the draft management plan within a period specified in the
advertisement (being not less than 2 months from the date of
publication of the advertisement); and

(ili) stating that the submissions will be available for inspection as
provided by subsection (5); and

(iv) appointing a place and time at which a public hearing will be
commenced by the Council in which interested persons may appear
to be heard in relation to the draft management plan and the
submissions.
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4)

(®)

(6)

(1)

(8)

9)
(10)

(11)

(12)

However, the Council may, in relation to a particular draft management plan, with the
approval of the Minister, dispense with the requirement for the holding of a public
hearing if satisfied that it is not warranted in the circumstances.

If written submissions are made in response to an advertisement published under
subsection (3)(b), a copy of those submissions must be made available for inspection
by interested persons during ordinary business hours at the principal office of the
Council from the end of the period specified for the making of submissions until the
Council reports to the Minister on the draft management plan under this section.

At the time and place appointed for a public hearing, interested persons may appear
and make submissions to the Council that are relevant to the draft management plan or
the written submissions relating to the draft management plan.

The Council must consult with and consider the advice of the persons and bodies
referred to in subsection (3)(a) on—

(8 theprovisions of the draft management plan; and
(b) all mattersraised asaresult of public consultation under this section; and

(c) any alterations that the Council proposes should be made to the draft
management plan.

The Council must then report to the Minister and the Minister may, after taking into
account the report and recommendations of the Council on the matter—

(8) adopt the draft management plan; or

(b) alter the draft management plan and adopt the draft management plan as
altered; or

(c) declineto adopt the draft management plan.
A management plan has no force or effect until adopted by the Minister.

On adopting a draft management plan, the Minister must cause notice of that fact to be
published in the Gazette.

The Minister must, in the Gazette notice adopting a management plan, fix a date on
which the plan will take effect.

A failure of the Council or the Minister to comply with arequirement of this section
does not affect the validity of a management plan.

45—T abling of management plans

The Minister must, within 12 sitting days after adopting a management plan, cause
copies of the plan to be laid before both Houses of Parliament.

46—Procedur e for making certain amendments to management plans

D

The Minister may, by notice in the Gazette, amend a management plan—
(8 tocorrect an error; or

(b) tomake achange of form (not involving a change of substance) in the plan;
or

(c) if the Governor is satisfied that the amendment would not substantially alter
the plan; or

[6.3.2009] Thisversion is not published under the Legislation Revision and Publication Act 2002 29



Fisheries M anagement Act 2007—8.3.2009
Part 5—Management plans for commercial fishing, recreational fishing and aquatic reserves

(d) if the plan or the regulations provide that a change of a specified kind may be
made by amendment under this section—to make a change of that kind.

(2) Anamendment under this section takes effect on the day fixed in the Gazette notice of
the amendment.

47—Dur ation of management plans
(1) A management plan for adevelopmental fishery or part of such afishery expires—
(@ onthethird anniversary of its commencement; or
(b) onthe expiry date specified in the plan,
whichever isthe earlier.
(2) Subject to this section, any other management plan expires—
(8 on thetenth anniversary of its commencement; or
(b) onthe expiry date specified in the plan,
whichever isthe earlier.
3) If—
(@ amanagement planisdueto expirein 6 monthsor less; and

(b) adraft management plan to replace the existing plan has not yet been adopted
by the Minister under this Part,

the Minister must, by notice in the Gazette published before the expiry of the plan,
extend the term of the plan for a period specified in the notice (being a period of not
less than 12 months and not more than 5 years).

(49) The Minister may not extend the term of a management plan under subsection (3)
more than once.

(5) If the Minister has extended the term of an existing plan under subsection (3), the
Minister must ensure that, during the extended term, he or she adopts a replacement
management plan to come into effect on the expiry of the existing plan.

48—Availability and evidence of management plans

(1) Copiesof each management plan must be kept available for inspection and purchase
by the public during ordinary office hours at a place or places determined by the
Minister.

(2) Inlegal proceedings, evidence of the contents of a management plan may be given by
production of adocument certified by the Minister as atrue copy of the plan.

(3 An apparently genuine document purporting to be a certificate of the Minister will be
accepted as such in the absence of proof to the contrary.

49—Review of management plans
(1) The Council may review a management plan at any time.

(2) The Council must, as soon as practicable after the fifth anniversary of the
commencement of a management plan, conduct a comprehensive review of the plan
for the purpose of determining whether the plan should be amended, replaced or
reinstated without amendment.
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(4)

(®)

(6)

The Council must submit areport on the outcome of areview under this section to the
Minister within 12 months after the commencement of the review.

The Minister must, within 12 sitting days after receiving a report under this section,
cause copies of the report to be laid before both Houses of Parliament.

If areport under this section recommends that a management plan should be reinstated
without amendment on its expiry, the plan may be so reinstated without following the
procedures set out in section 44.

If aplanisto bereinstated under this section, the Minister must—
(8 adopt the plan; and
(b) cause notice of that fact to be published in the Gazette; and

(c) inthe Gazette notice adopting the plan, fix a date on which the plan will take
effect.

50—I mplementation of management plans

D

@

The Minister must manage commercial and recreational fishing activities and aquatic
reserves in accordance with any relevant management plan adopted by the Minister
under this Part.

This section does not affect the validity of an act or decision done or made under a
provision of this Act (or any regulations under this Act).

Part 6—Regulation of fishing and processing

Division 1—Commer cial fishing

51—Interpretation

In this Division—

authority means a licence, permit or registration;
licence means a fishery licence;

permit means afishery permit;

registration means registration of any of the following:

(& aboat;
(b) the master of a boat;
(c) adevice.

52—Obligation of commercial fishersto hold licence or per mit

A person must not, for acommercial purpose, engage in a fishing activity of aclass
that constitutes a fishery unless—

(a8 the person holds alicence or permit in respect of the fishery; or

(b) the person isacting asthe agent of a person holding alicence or permit in
respect of the fishery.

Maximum penalty:
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(& inthe case of abody corporate—

(i) if the offence involves the taking of fish of a priority speciesor a
fishing activity engaged in for the purpose of taking fish of a priority
species—3$500 000;

(i) inany other case—$100 000;

(b) inthe case of anatural person—

(i) if the offence involves the taking of fish of a priority speciesor a
fishing activity engaged in for the purpose of taking fish of a priority
species—$250 000 or imprisonment for 4 years,

(i) inany other case—$50 000 or imprisonment for 2 years.

53—O0bligation for boats and devices used in commercial fishing to be
registered

(1) A person must not, for acommercial purpose, use aboat, or cause, suffer or permit a
boat to be used, for the purpose of engaging in afishing activity of a class that
congtitutes a fishery unless—

(@ the boat—

(i) isregistered for use under alicence or permit in respect of the fishery
held by him or her or a person for whom he or sheis acting as an
agent; or

(i) isbeing used in the place of a boat referred to in subparagraph (i)
with the consent of the Minister and in accordance with the
conditions (if any) of that consent; and

(b) theboat isin the charge of anatural person who—

(i) isregistered asthe master of a boat that may be used under the
licence or permit; or

(i) isacting in the place of a person referred to in subparagraph (i) with
the consent of the Minister and in accordance with the conditions (if
any) of that consent.

Maximum penalty:
(@ inthe caseof abody corporate—$250 000;
(b) inthecaseof anatura person—3$50 000.

(2) A person must not, for acommercial purpose, use adevice, or cause, suffer or permit
adevice to be used, for the purpose of engaging in afishing activity of a class that
constitutes a fishery unless the deviceis registered for use under alicence or permitin
respect of the fishery held by him or her or a person for whom he or sheis acting as an
agent.

Maximum penalty:
(& inthecaseof abody corporate—$250 000;
(b) inthe case of anatural person—$50 000.
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54—Application for licence, permit or registration

D

2

©)

4)

®)

(6)

()

An application for an authority must—
(@ bemadeinamanner and form approved by the Minister; and

(b) besigned by the applicant and completed in accordance with the instructions
contained in the form; and

(c) beaccompanied by the fee fixed by regulation or an instalment of the feein
accordance with the regulations.

An applicant must provide the Minister with such evidence as the Minister thinks
appropriate asto the identity, age and address of the applicant and any other
information required by the Minister for the purposes of determining the application.

A licence or permit granted to a natural person may include a photograph of the holder
of the licence or permit and, consequently, an applicant for alicence or permit who is
anatural person may be required by the Minister—

(a8 toattend at a specified place for the purpose of having the applicant's
photograph taken; or

(b) tosupply the Minister with 1 or more photographs of the applicant as
specified by the Minister.

An authority will not be issued by the Minister except on payment of the licence,
permit or registration fee fixed by regulation or on payment (in accordance with the
regulations) of an instalment of the relevant fee.

The Minister may, by notice in writing, require an applicant for an authority, within a
time fixed by the notice (which may not be less than 28 days after service of the
notice), to comply with any requirement under this section to the Minister's
satisfaction.

If the applicant fails to comply with the notice under subsection (5), the Minister may,
without further notice, refuse the application but keep the fee that accompanied the
application.

An application—

(a8 for alicence or permit in respect of afishery—will be determined by the
Minister subject to, and in accordance with, the regulations for the fishery;

(b) for registration of aboat to be used pursuant to alicence or permit in respect
of afishery—will not be granted by the Minister unless he or sheis
satisfied—

(i) that the applicant is the holder of alicence or permit in respect of the
fishery that isin force; and

(i) asto the matters prescribed by the regulations for the fishery;

(c) for registration of a person as the master of a boat to be used pursuant to a
licence or permit in respect of a fishery—will not be granted by the Minister
unless he or sheis satisfied—

(i) that the applicant isthe holder of alicence or permit in respect of the
fishery that isin force; and
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(i) that aboat isregistered in the name of the applicant under this
Division; and
(iii)  that the person nominated as the proposed master is not disqualified

from being registered as a master and is otherwise a fit and proper
person to be master of the boat;

(d) for registration of adevice to be used pursuant to alicence or permit in

respect of afishery—uwill not be granted by the Minister unless he or sheis
satisfied—
(i) that the applicant is the holder of alicence or permit in respect of the
fishery that isin force; and
(i) asto the matters prescribed by the regulations for the fishery.

(8) The Minister must, before determining an application that relates to, or isto apply in
respect of, aspecially protected area, consult with the relevant Minister.

(9) The Minister must refuse to grant an application for afishery authority if—
(8 theapplicant isdisqualified from holding or obtaining a fishery authority; or

(b) theapplicant isabody corporate and a director of the body corporateis
disqualified from holding or obtaining a fishery authority.

(10) The Minister may refuse to grant an application for an authority in the following
circumstances:

(8 theMinister isnot satisfied the applicant isafit and proper person to hold an
authority of the kind to which the application relates;

(b) the Minister is of the opinion that the issue of the authority would be
inconsistent with—

(i) aninter-governmental agreement or arrangement; or
(if) any instrument made under this Act;
(c) inthe caseof an application to register a device—

(i) theapplicant does not produce the device for examination after being
requested by the Minister to do so; or

(i1)  the applicant could not lawfully use the device in the fishery even if
it were registered,

(d) prescribed grounds for the refusal exist.

55—Conditions of licence, permit or registration

(1) Anauthority may be subject to such conditions as the Minister thinks fit and specifies
in the authority.

(2) TheMinister may at any time, by written notice given to the holder of an authority,
vary or revoke a condition of the authority, or impose a further condition.

(3 Theholder of an authority must not contravene a condition of the authority.
Maximum penalty:

(@) if the condition related to the holder's quota entitlement under the authority—
$20 000;
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(b) inany other case—$10 000.
Expiation fee: $500.

56—Duration of authority and periodic fee and return etc

(D)

)

©)

(4)

(®)

(6)

(1)

(8)

9)

A licence remainsin force (except for any period during which it is suspended) from
the day on which it is granted—

(& until it issurrendered or cancelled; or
(b) —

(i) ifitisinrespect of afishery for which there is a management plan—
until the management plan expires or is revoked; or

(i) inany other case—for aperiod (not exceeding 10 years) specified in
the licence.

A permit remains in force (except for any period during which it is suspended) from
the day on which it is granted—

(& until it issurrendered or cancelled; or
(b) for aperiod (not exceeding 3 years) specified in the permit.

Subject to this Act, registration remains in force until the expiry of the relevant licence
or permit but if—

(@ thelicence or permit is suspended under this Act for any period, the
registration will be taken to have been suspended for the same period; or

(b) thelicence or permit is cancelled or surrendered under this Act, the
registration will be taken to have been cancelled or surrendered.

If aperson registered as the master of a boat used pursuant to an authority is
disqualified from being so registered, the registration will be taken to have been
cancelled.

The holder of an authority must—

(@ ineachyear, pay to the Minister the relevant annual fee (in total or by
instalments) in accordance with the regulations; and

(b) lodge with the Minister periodic returns in accordance with the regulations.

If the holder of an authority failsto pay the relevant annual fee (or an instalment of the
relevant annual fee) in accordance with this section, the Minister may, by written
notice, require the person to make good the default specified in the notice and, in
addition, pay to the Minister the amount prescribed as a penalty for default.

If the holder of an authority failsto comply with a notice under subsection (6), the
Minister may, by further written notice, suspend the person's authority until the notice
under that subsection has been complied with.

The Minister may, on application by the holder of the licence or permit on which any
registration is endorsed, revoke the registration.

In this section—

annual fee means the annual licence, permit or registration fee.
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57—Transfer of licence or permit

D
)

©)

(4)

©)

(6)

()

(8)

A licence or permit is not transferable.

However, if the regulations for afishery provides that licences or permits, or a class of
licence or permit, in respect of the fishery are transferable, then, with the consent of
the Minister, such a transfer may occur.

An application for consent to the transfer of alicence or permit must—

(& beajoint application made by the holder of the licence or permit and the
transferee; and

(b) bemadein amanner and form approved by the Minister; and

(c) besigned by the applicants and completed in accordance with the instructions
contained in the form; and

(d) beaccompanied by the fee fixed by regulation.
The Minister may only consent to the transfer of alicence or permit if—

(@ theMinister is satisfied as to the matters prescribed by the regulations for the
fishery; and

(b) wheretheregister of authorities includes a notation that a specified person
has an interest in the licence or permit—that person consents to the transfer.

If alicence or permit is transferable, the registration of a boat used under the licence
or permit is aso transferable.

If—
(& alicence or permit is transferable; and
(b) the holder of the licence or permit dies,

the licence or permit (as the case may be) vestsin the personal representative of the
deceased (whether the personal representative is a natural person or body corporate) as
part of the estate of the deceased but cannot be transferred in the course of the
administration of the estate except with the consent of the Minister.

If a deceased licence or permit holder was, immediately before his or her death,
registered as the master of a boat that may be used under the licence or permit—

(@ theboat may, while the licence or permit remains vested in the personal
representative of the deceased, continue to be used for the purpose of
engaging in fishing activities under the licence or permit if it isin the charge
of a person who is acting with the consent of the Minister and in accordance
with the conditions of that consent; and

(b) aperson so acting will be taken to be acting under section 53(b)(ii).

A licence or permit that vestsin the personal representative of a deceased licence or
permit holder will, if it is not transferred within 2 years after the death of the licence
or permit holder or such further period as may be approved by the Minister, be
suspended pending such transfer.
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(9 Inthissection—
personal representative means—

(@ theexecutor of the will or administrator of the estate of the deceased licence
or permit holder; or

(b) inrelationto any period for which there is not an executor or administrator—
the Public Trustee.

58—Acquisition of licences etc by Minister

(1) If under amanagement plan for afishery, the share of aguatic resources allocated
between different fishing sectorsis adjusted so that the share allocated to holders of
licences in respect of the fishery isreduced and the share all ocated to persons who do
not hold such licencesisincreased, the Minister may, for the purpose of giving effect
to the adjustment, acquire licences in respect of the fishery or entitlements under such
licences.

(2) Anacquisition under subsection (1) must be made in accordance with the regulations.
(3) Regulations made for the purposes of this section may—

(8 providefor ascheme of acquisition by the Minister and include in the scheme
provision for compulsory acquisition and the payment of compensation to
persons whose licences or entitlements are compulsorily acquired; and

(b) prescribe the method of calculation of amounts payable for the acquisition of
licences or entitlements or as compensation for their compulsory acquisition;
and

(c) providefor aprocess of objection and appeal in relation to the payment of
compensation under the regulations.

59—Obligation to carry authority and identification while engaging in fishing
activities
(1) Subject to the regulations, the holder of alicence or permit (being a natural person)

must, at all times when he or she is engaging in any fishing activity under the licence
or permit, carry with him or her—

(8 thelicence or permit; and

(b) identification in the form issued by the Minister.
Maximum penalty: $2 500.
Expiation fee: $210.

(2) Subject to theregulations, if aregistered boat is being used on any waters for any
purpose, the person in charge of the boat must carry with him or her—

(& thelicence or permit under which the boat may be used for the purpose of
taking aguatic resources; and

(b) identification in the form issued by the Minister.
Maximum penalty: $2 500.
Expiation fee: $210.
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Subject to the regulations, if aregistered device is being used in or on any waters for
any purpose—

(& if thedeviceisnot being used on or from a boat, the person using the device
must carry with him or her—

(i) thelicence or permit under which the device may be used; and
(if) identification in the form issued by the Minister;

(b) inany other case, the person in charge of the boat must carry with him or
her—

(i) thelicence or permit under which the device may be used; and

(if) identification in the form issued by the Minister.
Maximum penalty: $2 500.
Expiation fee: $210.

Division 2—Aboriginal traditional fishing

60—M anagement of aboriginal traditional fishing

D

)

The Minister and a native title group that is party to an indigenous land use agreement
may make an aboriginal traditional fishing management plan under the agreement for
the management of specified aboriginal traditional fishing activitiesin a specified area
of waters.

An aboriginal traditional fishing management plan under an indigenous land use
agreement must—

(& beconsistent with—
(i) theagreement; and
(ii) the objects of this Act; and

(iif) any management plan under Part 5 that relates to the area of waters
to which the plan applies; and

(b) include the management objectives of the plan; and

(c) specify the management tools and other measures to be used to achieve the
management objectives,; and

(d) identify the area of watersto which the plan applies; and
(e) identify any fisheries constituted in relation to those waters; and

(f) specify the classes of aboriginal traditional fishing activities that are
authorised by the plan; and

(g) identify, or provide a mechanism for identifying, the classes of personswho
are authorised to engage in aboriginal traditional fishing activities under the
plan; and

(h) provide amethod for determining how aboriginal traditional fishing activities
may be distinguished from other kinds of fishing activities; and

(i) providefor any other matter relating to aboriginal traditional cultural fishing
asrequired by the agreement.
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(3 The Minister must cause notice of an aboriginal traditional fishing management plan
made under an indigenous land use agreement to be published in the Gazette fixing
the date on which the plan will take effect.

61—Availability and evidence of aboriginal traditional fishing management
plans

(1) Copiesof each aboriginal traditional fishing management plan must be kept available
for inspection and purchase by the public during ordinary office hours at a place or
places determined by the Minister.

(2) Inlegal proceedings, evidence of the contents of an aboriginal traditional fishing
management plan may be given by production of a document certified by the Minister
as atrue copy of the plan.

(3 An apparently genuine document purporting to be a certificate of the Minister will be
accepted as such in the absence of proof to the contrary.

Division 3—Processing
62—Obligation of fish processorsto beregistered

(1) A person must not act as afish processor unless he or sheisregistered asafish
processor under this Division.

Maximum penalty:
(@ inthecase of abody corporate—$50 000;
(b) inthe case of anatural person—3$10 000.
(2) However, aperson is not required to be registered as a fish processor if—

(@) the person only processes aguatic resources obtained from aregistered fish
processor; or

(b) the person—
(i) istheholder of afishery authority or aquaculture licence; and

(i) only processes aquatic resources taken under the fishery authority, or
aquatic resources farmed under the aquaculture licence (as the case
may be) for sale to aregistered fish processor or directly to persons
who consume such aquatic resources; or

(c) the person belongsto aprescribed class of persons.

(3 A registered fish processor must not use any premises, place, boat or vehiclefor or in
connection with processing, storing, transporting or dealing with aguatic resources
unless the premises, place, boat or vehicle is specified in the certificate of registration.

Maximum penalty:
(@ inthecase of abody corporate—$50 000;
(b) inthe case of anatural person—$10 000.
Expiation fee: $500.
(4) Aquatic resources present in any premises, place, boat or vehicle specified in the

certificate of registration of aregistered fish processor will be taken to be present for a
commercial purpose.
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63—Classes of registration

(1) Therearethe following classes of registration of fish processor for the purposes of this
Act:

(8 fish processors registration—registration authorising a person—

(i) toengageinany activity involved in processing aguatic resources for
the purposes of trade or business; and

(if) to store, transport and deal with aguatic resources for the purposes of
trade or business,

(b) restricted registration—registration as a fish processor subject to conditions
limiting the activities authorised under the registration—

(i) tothe storage of aquatic resources; or
(if)  to the transport of aguatic resources; or

(iii)  to the buying and selling of aquatic resources on behalf of another
without ever taking physical possession of the aguatic resources; or

(iv) tosuch activities involving the processing of aquatic resources as the
Minister thinks fit.

(2) Conditionslimiting the activities that may be carried out under the authority of
registration—

(& may beimposed by the Minister on the grant of the registration; and
(b) may bevaried or revoked by the Minister at any time on application by the
registered fish processor.
64—Applicationsfor registration
(1) Anapplication for registration as a fish processor must—
(@ bemadeinamanner and form approved by the Minister; and

(b) besigned by the applicant and completed in accordance with the instructions
contained in the form; and

(o) specify the premises, places, boats and vehicles proposed to be used by the
applicant for or in connection with processing, storing, transporting or dealing
with aquatic resources; and

(d) beaccompanied by the fee fixed by regulation or an instalment of the feein
accordance with the regulations.

(2) An applicant must provide the Minister with such evidence as the Minister thinks
appropriate asto the identity, age and address of the applicant and any other
information required by the Minister for the purposes of determining the application.

(3) The Minister may refuse to grant an application for registration in the following
circumstances:

(8 theMinister isnot satisfied the applicant isafit and proper person to hold
registration of the kind to which the application relates,

(b) prescribed grounds for the refusal exist.
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(4) Registration will not be granted by the Minister except on payment of the registration
fee fixed by regulation or on payment (in accordance with the regulations) of an
instalment of the registration fee.

65—Conditions of registration

(1) Itisacondition of registration as afish processor that the processor will only process,
store, transport or deal with aguatic resources of a class specified in the registration.

(2) Registration as afish processor may be subject to such other conditions (in addition to
conditions limiting the activities that may be carried out under the authority of the
registration) as the Minister thinks fit and specifies in the registration.

(3) TheMinister may at any time, by written notice given to aregistered fish processor,
vary or revoke a condition of the registration, or impose a further condition.

(4) A registered fish processor must not contravene a condition of the registration.
Maximum penalty:
(& inthe caseof abody corporate—$50 000;
(b) inthe case of anatural person—$10 000.
Expiation fee: $500.

66—Dur ation of registration and periodic fee and return etc

(1) Registration remainsin force (except for any period during which it is suspended)
from the day on which it is granted—

(& until it issurrendered or cancelled; or
(b) for aperiod (not exceeding 3 years) specified in the registration.
(2) A registered fish processor must—
(8 ineachyear, pay to the Minister the annual fee (in total or by instalments) in
accordance with the regulations; and
(b) lodge with the Minister periodic returns in accordance with the regulations.

(3) If aregistered fish processor fails to pay the annual fee (or an instalment of the annual
fee) in accordance with this section, the Minister may, by written notice, require the
person to make good the default and, in addition, pay to the Minister the amount
prescribed as a penalty for default.

(4) If aregistered fish processor fails to comply with anotice under subsection (3), the
Minister may, by further written notice, suspend the person's registration until the
notice under that subsection has been complied with.

(5 TheMinister will, on granting an application for registration, specify in the certificate
of registration the premises, places, boats and vehicles proposed to be used by the
registered fish processor for or in connection with processing, transporting, storing or
dealing with aquatic resources.
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Division 4—Miscellaneous

67—Misuse of authorities
A person must not—

(&) except as contemplated by this Act or without other reasonable excuse, give
any other person the possession or control of an authority that isnot in the
name of that other person; or

(b) except as contemplated by this Act or without other reasonable excuse, have
in hisor her possession or control an authority that is not in hisor her name;
or

(c) by words or conduct, falsely represent that he or she is the person named in
an authority.

Maximum penalty: $5 000.
68—I ssue of duplicate authority

On application by the holder of an authority and payment of the fee fixed by
regulation, the Minister may, if satisfied—

(@) that the authority has been lost, stolen or destroyed; or
(b) that other proper cause exists,
issue to the holder a duplicate authority.

69—Effect of suspension of authority
While an authority is suspended under this Act it has no force or effect.

Part 7—Offences

Division 1—Offencesrelating to fishing activities
70—Prescribed fishing activities prohibited
A person must not engage in afishing activity of a prescribed class.
Maximum penalty:
(@ if thefishing activity involvesfish of a priority species—
(i) for afirst offence—$10 000;
(ii) for asecond offence—$20 000;
(iii) for athird or subsequent offence—$35 000;
(b) inany other case—
(i) for afirst offence—3$5 000;
(i) for asecond offence—$10 000;

(iii)  for athird or subsequent offence—$20 000.
Expiation fee: A fee determined in accordance with the regulations.
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71—Taking, injuring etc aquatic mammals and protected species prohibited
(1) A person must not—
() take an aguatic mammal or aquatic resource of a protected species; or

(b) injure, damage or otherwise harm an agquatic mammal or aquatic resource of a

protected species.
Maximum penalty:
(&) if the offence involves an aguatic mammal—
(i) inthe case of abody corporate—$250 000;

(i) inthe case of anatural person—$100 000 or imprisonment for
2 years,

(b) inany other case—
(i) for afirst offence—
(A) inthe case of abody corporate—$50 000;
(B) inthe case of anatura person—3$10 000;
(if) for asecond or subsequent offence—
(A) inthe case of abody corporate—$100 000;

(B) inthe case of anatural person—3$20 000.
Expiation fee: In the case of an offence not involving an aquatic mammal—3$500.

(2) A person must not—

(@ interfere with, harass or molest an aquatic mammal or aguatic resource of a

protected species; or

(b) cause or permit interference with, harassment or molestation of, an aquatic
mammal or aguatic resource of a protected species.

Maximum penalty:
(@ if the offence involves an aguatic mammal—
(i) inthe case of abody corporate—$250 000;

(i) inthe case of anatural person—3$100 000 or imprisonment for
2years,

(b) inany other case—
(i) for afirst offence—
(A) inthe case of abody corporate—$50 000;
(B) inthecase of anatura person—3$10 000;
(i) for asecond or subsequent offence—
(A) inthe case of abody corporate—$100 000;

(B) inthecase of anatura person—3$20 000.
Expiation fee: In the case of an offence not involving an aquatic mammal—3$500.
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(3 Inproceedings for an offence against this section, it is a defence if the defendant
proves—

() that the alleged offence was not committed intentionally and did not result
from any failure on the part of the defendant to take reasonable care to avoid
the commission of the offence; or

(b) that the act alleged to constitute the offence was authorised by or under some
other Act or law.

72—Sale, purchase or possession of aquatic resour ces without authority
prohibited

(1) Subject tothissection, if aperson sells or purchases an aquatic resource taken in
waters to which this Act applies but not under an authority, the person is guilty of an
offence.

Maximum penalty:
(& inthe case of abody corporate—

(i) if the offenceinvolvesthe sale or purchase of fish of a priority
species—$250 000;

(if) inany other case—$100 000;
(b) inthe case of anatural person—

(i) if the offenceinvolvesthe sale or purchase of fish of a priority
species—$50 000 or imprisonment for 4 years;

(i) inany other case—$20 000 or imprisonment for 2 years.
(2) Subject to thissection, if aperson sells or purchases, or has possession or control of—

(8 anaguatic resource taken in contravention of this Act or a corresponding law;
or

(b) anaquatic resource of a protected species; or
(c) anaguatic resource of aprescribed class,

the person is guilty of an offence.
Maximum penalty:
(& inthe case of abody corporate—

(i) if the offence involves the sale or purchase of fish of a priority
species or the possession or control of fish of a priority species for
the purposes of sale—$250 000;

(i) inany other case—$100 000;
(b) inthe case of anatural person—

(i) if the offence involves the sale or purchase of fish of a priority
species or the possession or control of fish of a priority species for
the purposes of sale—$50 000 or imprisonment for 4 years,

(i) inany other case—$20 000.
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(3 Inproceedings for an offence against subsection (2)—

(@ ifitisproved that aperson had acommercial quantity of an aguatic resource
of any speciesin hisor her possession or control, it will be presumed, in the
absence of proof to the contrary, that the person had that aquatic resource in
his or her possession or control for the purposes of sale;

(b) if itisproved that a person had a commercial quantity of an aquatic resource
of any speciesin hisor her possession or control in circumstances in which it
is reasonabl e to presume that the agquatic resources were taken by that person
in waters to which this Act applies, it will be presumed, in the absence of
proof to the contrary, that the person took the aquatic resources from such
waters.

(49) Regulations made for the purposes of subsection (2)(c) may prescribe a class of
aquatic resource comprised of or including an aquatic resource taken elsewhere than
in waters to which this Act applies.

(5) Inproceedings for an offence against this section, it is a defence if the defendant
proves—

@ —
(i) that the aguatic resources to which the proceedings relate—

(A) were purchased from a person whose ordinary business was
the selling of such aguatic resources; and

(B) were purchased in the ordinary course of that business; or

(i) that the defendant did not take the agquatic resources in contravention
of this Act or a corresponding law; and

(b) that the defendant did not know, and had no reason to believe, that the aquatic
resources were (as the case may be)—

(i) aguatic resources taken in waters to which this Act applies but not
under an authority; or

(if) aguatic resourcestaken in contravention of this Act or a
corresponding law; or

(iii) aquatic resources of a protected species; or
(iv) aguatic resources of a prescribed class.

(6) Inproceedings for an offence against subsection (2) relating to aquatic resources of a
class prescribed for the purposes of that subsection, if it is proved—

(@ that the defendant was not—

(i) theholder of an authority authorising the taking of aquatic resources
of that class; or

(i) aregistered fish processor; and

(b) that the defendant sold or purchased or had possession or control of more than
the prescribed quantity of aquatic resources of that class,

the offence is proved unless the defendant establishes the defence under
subsection (5).
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73—Possession of prescribed quantity of aquatic resourcein prescribed
circumstances

(1) A person must not, in prescribed circumstances, havein his or her possession a
quantity of fish or other aquatic resource exceeding the quantity fixed by the
regulations for the purposes of this section.

Maximum penalty:
(& if thefishing activity involvesfish of a priority species—
(i) for afirst offence—$10 000;
(i) for asecond offence—$20 000;
(iii) for athird or subsequent offence—$35 000;
(b) inany other case—
(i) for afirst offence—3$5 000;
(if) for asecond offence—$10 000;
(iii) for athird or subsequent offence—$20 000.
Expiation fee: $315.

(2) Inproceedings for an offence against this section, it is a defence if the defendant
proves that—

(@ thefish or other aguatic resource was taken for acommercial purpose under
an authority; or

(b) thefish or other aquatic resource was kept under an aguaculture licence; or
(c) the person has a prescribed defence.

74—Unauthorised trafficking in fish of priority species prohibited
(1) A person must not, unless authorised to do so under this Act—
(&) trafficinacommercia quantity of fish of apriority species; or

(b) have possession or control of acommercial quantity of fish of apriority
Species.

Maximum penalty:
(@ inthecase of abody corporate—$500 000;
(b) inthecase of anatura person—3$100 000 or imprisonment for 4 years.

(2) Insubsection (1)—
traffic in fish includes—
(@ sl fish; and
(b) takefishfor sale; and
(c) receivefish; and
(d) processfish; and
(e) engagein any act preparatory to an act referred to in a preceding paragraph.
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75—Interference with lawful fishing activities prohibited
(1) A person must not, without reasonable excuse—
(@ obstruct or interfere with alawful fishing activity; or
(b) interfere with aguatic resources taken in the course of alawful fishing
activity.
Maximum penalty: $5 000.
Expiation fee: $315.

(2) If apersonisobstructing or interfering with alawful fishing activity in contravention
of subsection (1), the person must, at the request of a person engaged in the lawful
fishing activity, cease or discontinue the obstructive conduct or interference or remove

the obstruction.
Maximum penalty: $5 000.
Expiation fee: $315.

(3) A court by which aperson isfound guilty of an offence against this section may,
whether or not a penalty isimposed, order the defendant to pay to a person affected by
the commission of the offence such compensation as the court considers proper for
loss or damage suffered by that person as aresult of the commission of the offence.

Division 2—M iscellaneous offences

76—Entering etc aquatic reserve, or engaging in fishing activity in aquatic
reserve, without authorisation prohibited

Except as authorised by the regulations or a permit issued by the Minister, a person
must not—

(8) enter or remain in an aquatic reserve; or

(b) engagein afishing activity in an aguatic reserve.
Maximum penalty:

(@ for afirst offence—$5 000;

(b) for asecond offence—$10 000;

(c) for athird or subsequent offence—$20 000.
Expiation fee: $315.

77—Distur bance of water beds, or removal or interference with animalsor
plants, in aquatic reserve without authorisation prohibited

(1) Except asauthorised by the regulations or a permit issued by the Minister, a person
must not engage in an operation involving or resulting in—

() disturbance of the bed of any waters forming part of an aguatic reserve; or

(b) removal of or interference with aquatic or benthic animals or plants of any
waters forming part of an aguatic reserve.

Maximum penalty:
(@ for afirst offence—$5 000;
(b) for asecond offence—$10 000;
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(c) for athird or subsequent offence—$20 000.
Expiation fee: $315.
(2) Insubsection (1)—

aquatic or benthic animals or plantsincludes mangroves but does not include a
species of fin fish, shark, crustacean, mollusc, echinoderm, coelenterata or annelid
prescribed for the purposes of this section.

78—Unauthorised activities relating to exotic organisms or noxious species
prohibited
(1) A person must not, except as authorised by a permit issued by the Minister—
(& bring, or cause to be brought, into the State; or
(b) e, purchase or deliver; or
(c) have possession or control of,

aquatic resources of a noxious species.

Maximum penalty:
(& inthe case of abody corporate—$250 000;
(b) inthe case of anatural person—$120 000.

(2) A person must not, except as authorised by a permit issued by the Minister—
() release or permit to escape into any waters—
(i) exoticfish; or
(i) aguaculturefish; or
(iti)  fish that have been kept apart from their natural habitat; or
(b) depositin any waters—
(i) fishof akind referred to in paragraph (a); or
(if) exotic aguatic plants.
Maximum penalty:
(& inthe case of abody corporate—$250 000;
(b) inthe case of anatural person—$120 000.

(3 The Minister must, before making a decision on an application for a permit that relates
to, or isto apply in respect of, a specialy protected area, consult with the relevant
Minister.

Division 3—Temporary prohibition of certain fishing activities etc

79—Temporary prohibition of certain fishing activities etc
(1) TheMinister may, by notice in the Gazette—

(8 declarethat itisunlawful for a person to engage in afishing activity of a
specified class during a specified period;

(b) declarethat it isunlawful for a person to have possession or control of aquatic
resources of a specified species during a specified period,;
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(c) vary or revoke such a declaration.

(2) A declaration under subsection (1) remainsin force for a period, not exceeding
12 months, specified in the declaration and may be renewed once for a further period
not exceeding 12 months.

(3 The Minister must, on the request of the relevant Minister, make a declaration under
subsection (1), or vary or revoke such a declaration, in relation to a fishing activity
undertaken in respect of a specially protected area.

(5) If arequest is made under subsection (4), notice of the direction must be published in
the Gazette as soon as practicable.

(6) If, inthe opinion of the Minister, it is necessary to take urgent action to safeguard
public health or protect the aquatic resources of the State, the Minister, or afisheries
officer authorised by the Minister, may—

(&) direct aperson or persons of a specified classto not engage in afishing
activity of a specified class during a specified period;

(b) vary or revoke such adirection.

(7) A direction or authorisation under subsection (6) must be given in written form unless
the Minister or fisheries officer considers that impracticable by reason of the urgency
of the situation, in which case, it may be given orally.

(8 If an authorisation is given orally, written notice of the authorisation must be given to
the person to whom it relates as soon as practicable.

(99 A person must not—

(& engagein afishing activity in contravention of a declaration or direction
under this section; or

(b) have possession or control of aquatic resources in contravention of a
declaration under this section.

Maximum penalty:

(@ for afirst offence—$5 000;

(b) for asecond offence—$10 000;

(c) for athird or subsequent offence—$20 000.
Expiation fee: $315.

Part 8—Enforcement

Division 1—Authorised persons

Subdivision 1—Appointment of authorised persons

80—Appointment of fisheriesofficers, scientific observersand searangers

(1) TheMinister may appoint a suitable person to be a fisheries officer, scientific observer
or searanger for the purposes of this Act.

(2) A fisheriesofficer isnot éigible for appointment as a scientific observer.
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(3 An appointment under subsection (1) may be made subject to conditions limiting the
areawithin which, or the purposes for which, the appointee may exercise the powers
of afisheries officer, scientific observer or searanger (as the case may be).

(4) The Minister must issue to an authorised person appointed under this section an
identity card—

(8 containing the person's name and a photograph of the person; and

(b) specifying that the person is a fisheries officer, scientific observer or sea
ranger (as the case may be) for the purposes of this Act; and

(c) stating any limitation on the person's authority.

(5 Subject to this Act, an authorised person appointed under this section must, at the
reguest of a person in relation to whom the authorised person intends to exercise
powers under this Act, produce for the inspection of the person his or her identity
card.

(6) If afisheriesofficer who isapolice officer is not in uniform, the officer must, at the
request of a person in relation to whom the officer intends to exercise powers under
this Act, produce for the inspection of the person his or her warrant card.

(7) TheMinister may, by written notice served on a person appointed as an authorised
person under this section—

(@ vary or revoke a condition of an appointment imposed under subsection (3);
or

(b) revoke the appointment and require the person to return immediately his or
her identity card to the Minister.

(8 A person must not fail or refuse to comply with a requirement of the Minister made
under subsection (7)(b).

Maximum penalty: $250.

Subdivision 2—Fisheries officers

81—General powersof fisheriesofficers
(1) A fisheriesofficer may—
(&) if thefisheries officer reasonably suspects—

(i) that any premises, land, waters, boat or vehicle is being, has been or
isintended to be, used for, or in connection with, an activity
regulated by this Act, at any time, enter, search and inspect and,
where necessary for the purpose, break into or open a part of, or
thing in, the premises, land, waters, boat or vehicle; or

(i) tha—

(A) an offence against this Act has been, is being or is about to
be committed on or in a boat, vehicle, train or aircraft; or

(B) thereison orinaboat, vehicle, train or aircraft evidence of
an offence against this Act or a corresponding law,

enter and search the boat, vehicle, vessdl, train or aircraft; or
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(b)

(©

(d)

()

(f)

(9)

(h)

(i)

()
(k)

if the fisheries officer reasonably suspects that anything has been done or
omitted to be done, or is intended to be done or omitted to be done, in
contravention of this Act in relation to aguatic resources—attach to or implant
in the aguatic resources identification devices and, where necessary for the
purpose of finding or gaining access to the aquatic resources, break or open
any receptacle or other thing in which the aquatic resources are or may be
contained; or

if the fisheries officer reasonably suspects that anything has been done or
omitted to be done in contravention of this Act in relation to aguatic resources
or that it affords evidence of an offence against this Act—seize and retain the
aguatic resources; or

if the fisheries officer reasonably suspects that anything has been done or
omitted to be done in contravention of this Act in relation to any boat,
vehicle, device, equipment or other thing, or that it affords evidence of an
offence against this Act—seize and retain the boat, vehicle, device,
equipment or other thing; or

require a person who the fisheries officer reasonably suspectsis engaging, is
intending to engage, or has engaged, in an activity regulated by this Act to
state the person's full name and usual place of residence and to produce
evidence of the person'sidentity; or

require a person who the fisheries officer reasonably suspects has knowledge
of mattersin respect of which information is required for the administration
or enforcement of this Act to answer questions about those matters; or

reguire a person to produce documents, including a written record that
reproduces in an understandable form, information stored by computer or
other process; or

examine, copy or take extracts from documents or records so produced or
require a person to provide a copy of any such document or record; or

require a person holding an authority or required to hold an authority to
produce the authority for inspection; or

take photographs, films or video or audio recordings; or

give directions required in connection with the exercise of a power conferred
by any of the paragraphs above or otherwise in connection with the
administration or enforcement of this Act.

(2) A fisheriesofficer may only exercise—

@

(b)

the powers conferred by subsection (1) as reasonably required for the
administration and enforcement of this Act; and

the power conferred by subsection (1)(a) in respect of premises on the
authority of awarrant issued by a magistrate or justice.

(3) However, awarrant is not required to exercise the power conferred by
subsection (1)(a) in relation to non-residential premises if—

(@

the premises are used by afish processor for, or in connection with,
processing, storing, transporting or dealing with aquatic resources for the
purposes of trade or business; or
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(b) thefisheries officer has reason to believe that, in the circumstances, urgent
action is required.

(4) A warrant may not be issued unless the magistrate or justice (as the case may be) is
satisfied that the warrant is reasonably required in the circumstances.

(5) An application for the issue of awarrant—
(& may be made either personally or by telephone; and

(b) must be made in accordance with any procedures prescribed by the
regulations.

(6) If aguatic resourcesthat are liable to seizure are contained in a receptacle or container,
the receptacle or container and all its contents may be seized and retained.

82—Power of fisheries officer to search personsfor evidence of certain offences

(1) If afisheries officer reasonably suspects that a person has on or about his or her body
evidence of a prescribed offence, the fisheries officer may search the person.

(2) Insearching aperson under this section, a fisheries officer—
(& may run hisor her hands over the person's outer clothing; and

(b) may require the person to remove a coat, jacket, hat or shoes the person is
wearing, and may run his or her hands over the person's remaining outer
clothing; and

(c) if thefisheries officer sees or detects any thing that he or she reasonably
suspectsis, or contains, evidence of a prescribed offence, may require the
person to surrender that item for inspection; and

(d) may use reasonable force to remove an item from a person if the person does
not comply with arequirement to remove or surrender the item under
paragraph (b) or (c); and

(e) may inspect an item that a person has removed or surrendered, or that has
been removed from a person; and

(f)  must conduct the search in a manner that affords, to the extent that the
circumstances of the search permit, reasonable privacy to the person being
searched; and

(g) must conduct the search as quickly asis reasonably practicable in the
circumstances of the search.

(3 A search must be conducted by a person of the same sex as the person being searched
unlessit is not reasonable or practicable to do so in the circumstances of the search.

(4) A fisheriesofficer who conducts a search under this section must, as soon as possible
after completing the search, make a written record of the search setting out—

(@) the grounds on which the search was conducted; and
(b) thetime and place of the search; and

(c) thename of the person who conducted the search; and
(d) the name of the person who was searched; and

(e) theresults of the search.
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(5) Inthissection—
prescribed offence means an offence against section 52, 72, 74, 78 or 119.
83—Power s of fisheries officersrelating to exotic aquatic or ganisms and
aquaculturefish

(1) The Minister may authorise afisheries officer in writing to take whatever action is, in
the opinion of the Minister, necessary or desirable to—

(@ search for and destroy exotic aquatic organisms or aquaculture fish; and

(b) limit the consequences of presence of the exotic aquatic organisms or
aquaculturefish,

despite the fact that the action may constitute a trespass or cause 0ss or damage to
property.

(2) If afisheries officer reasonably suspects that an offence has been committed in
relation to an exotic aquatic organism or aquaculture fish, the fisheries officer may—

(8 search for and destroy the exotic aquatic organism or aguaculture fish and, for
that purpose, may take whatever action is, in the opinion of the Minister,
necessary or desirable; and

(b) takewhatever action is, in the opinion of the Minister, necessary or desirable
to limit the consequences of the offence or to ameliorate the damage caused
by the offence,

despite the fact that the action may constitute a trespass or cause 0ss or damage to
property.
84—Power of fisheries officer to arrest personswithout warrant
(1) A fisheries officer may arrest a person without warrant if—

(@ the person hinders or assaults an authorised person, a person accompanying
or assisting afisheries officer or any other person engaged in the
administration or execution of this Act; or

(b) thefisheries officer reasonably suspects that the person has committed an
offence against this Act or a corresponding law and—

(i) when required to do so under section 81—

(A) the person failed to state truthfully his or her name or usual
place of residence; or

(B) the person failed to produce true evidence of his or her
identity; or

(if) thefisheries officer has reasonable grounds for believing that the
person would, if not arrested—

(A) fail to attend court in answer to a summons issued in respect
of the offence; or

(B) continue the offence or repeat the offence; or

(C) dter, destroy, conceal or fabricate evidence relating to the
offence; or
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(D) intimidate, harass, threaten or interfere with a person who
may provide or produce evidence of the offence.

(2) On arresting a person under this section, the fisheries officer must immediately convey
the person, or cause the person to be conveyed, to the nearest police station.

3 If—
(8 apersonresistsarrest under this section; or
(b) apersonwho isarrested under this section escapes from lawful custody,
the person is guilty of an offence.
Maximum penalty: $10 000 or imprisonment for 2 years.

(4) A fisheries officer may use such reasonable force as is necessary for the effective
exercise of the power conferred by subsection (1) or discharge of the duty imposed by
subsection (2).

85—Corresponding laws may confer power s and functions
(1) A corresponding law may confer powers or functions on fisheries officers.

(2) If apower or function is conferred on fisheries officers under subsection (1), a
fisheries officer may exercise the power or perform the function, as the case requires.

86—Fisheries officer may be assisted in exer cise of powersetc

(1) A fisheries officer may, while acting in the exercise of powers or discharge of duties
under this Act, be accompanied by any person and, if he or she reasonably believes
that it is necessary in the circumstances, request a suitable person to assist him or her
in the exercise or discharge of those powers or duties.

(2) A person, while assisting afisheries officer in response to arequest for assistance, has
and may exercise all such powers of afisheries officer as are reasonably necessary for
the purpose.

(3 A fisheriesofficer may, if he or she believesthat it is necessary for the purpose of
enforcing the provisions of this Act, request the person in charge of aboat or vehicle
to make the boat or vehicle available for his or her use.

(4) If afisheries officer makes use of aboat or vehicle under subsection (3), the Minister
may pay to the person who would otherwise have been entitled to the use of the boat
or vehicle at that time such compensation as the Minister considers proper for any loss
incurred as aresult of the boat or vehicle being made available for use by the fisheries
officer.

Subdivision 3—Scientific observers

87—Functions of scientific observer

(1) A scientific observer has such functions as may be assigned to the scientific observer
by the Minister under this section.

(2) TheMinister may confer on ascientific observer either or both of the following
functions:

(8 tocollect data about afishery, fish habitat or aquatic resource;
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(b) to conduct scientific research in relation to afishery, fish habitat or aquatic
resource.

(3) A scientific observer may, at areasonable time while aboard a registered boat on
official duties—

(8 haveaccessto any part of the boat or any thing in or on the boat as may be
necessary to carry out official duties; and

(b) receive and transmit messages and communicate with the shore and other
boats.

(4) A scientific observer must, when carrying out official duties aboard a registered boat,
have regard to the fishing activities being carried out on the boat.

88—Placement of scientific observer on registered boat

(1) TheMinister must give the holder of afishery authority written notice of the
Minister's intention to place a scientific observer on aregistered boat used under the
fishery authority.

(2) The notice must specify a period (commencing not earlier than the date specified in
the notice) during which the registered boat must not be used under the fishery
authority except while a scientific observer is aboard the boat.

(3 A registered boat to which the notice relates must not, during the period specified in
the notice, be used under a fishery authority unless a scientific observer is aboard the
boat at all timeswhileit isbeing so used.

(4) If subsection (3) is contravened, the registered owner of the boat and the registered
master of the boat are each guilty of an offence.

Maximum penalty: $20 000.

Subdivision 4—Searangers

89—Functions of sea ranger

A searanger has such functions as may be assigned to the sea ranger by the Minister.

Subdivision 5—Miscellaneous

90—Provisionsrelating to things seized
(1) If athingis seized under this Part, the following provisions apply:

(8 thething seized must be held pending proceedings for an offence against this
Act related to the thing seized, unless the Minister—

(i) onapplication, authorisesits release to the person from whom it was
seized or a person who had legal title to it at the time of its seizure,
subject to such conditions as the Minister thinks fit (including
conditions as to the giving of security for satisfaction of an order
under paragraph (b)(i)(B)); or

(i) inthe case of fish or another perishable thing, ordersthat it be
forfeited to the Crown;
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(b)

(©)

(d)

iIf proceedings for an offence against this Act related to the thing seized are
commenced within the prescribed period after its seizure and the defendant is
found guilty of the offence, the court must consider the question of forfeiture
and—

(i) if thething seized has not been forfeited by order of the Minister—
(A) orderthat it be forfeited to the Crown; or

(B) whereit has been released under paragraph (a)(i), order that
it be forfeited to the Crown or order that the person to whom
it was released pay to the Minister an amount equal to its
market value at the time of its seizure, as the court thinksfit;
or

(C) make no order for forfeiture; or
(i) if thething seized has been forfeited by order of the Minister—
(A) confirm the order for forfeiture; or
(B) quash the order for forfeiture,
as the court considers appropriate in the circumstances,

(i) thething seized has not been released under paragraph (a)(i); and
(i) proceedings for an offence against this Act related to the thing
seized—
(A) arenot commenced within the prescribed period after its
seizure; or

(B) arecommenced within the prescribed period after its seizure
and the defendant is not found guilty of the offence; or

(C) arecommenced within the prescribed period after its seizure
and the defendant is found guilty of the offence but either no
order for forfeiture is made under paragraph (b)(i) or an
order is made under paragraph (b)(ii) quashing the order for
forfeiture,

the person from whom the thing was seized or a person who had legal title to
it a the time of its seizure is entitled to recover, by action in a court of
competent juri sdiction—

(iii) if the thing seized has not been forfeited by order of the Minister—
the thing itself or, if it has deteriorated or been destroyed,
compensation of an amount equal to its market value at the time of
its selzure; or

(iv) if thething seized has been forfeited by order of the Minister—
compensation of an amount equal to its market value at the time of
itsseizure or, if it has been sold, the amount realised by its sale;

despite paragraph (c), if fish or another perishable thing is seized in relation
to an expiable offence and the offence is expiated—
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(i) thefish or other perishablethingis, if it has not already been
forfeited to the Crown by order of the Minister, forfeited to the
Crown by force of this paragraph; and

(i)  whether it has been forfeited by order of the Minister or under this
paragraph, no compensation may be recovered in respect of the fish
or other perishable thing by a person;

(e) if thething seized isforfeited to the Crown under this section, it may be
disposed of by sale, destruction or otherwise as the Minister directs;

(f) if compensation is payable under this subsection, the money required for that
purpose must be paid out of the Fund.

(2) Despite subsection (1), if—
(@ afisheries officer finds adevice for taking fish unattended and, under this
section, seizes the device and fish caught or trapped by the device; and
(b) theowner of the device is unknown,
the following provisions apply:

(c) theMinister may order that the fish (if any) be forfeited to the Crown, in
which case, the fish may be disposed of by sale, destruction or otherwise as
the Minister directs and any proceeds of sale must be paid into the Fund;

(d) notice of the seizure of the device must be given in accordance with the
regulations,

(e) if, after the expiration of 1 month from the giving of the notice, the owner
remains unknown and the Minister determines that there is reason to believe
that the device had been, was being, or was intended to be, used in
contravention of this Act, the Minister may order that it be forfeited to the
Crown, in which case it may be disposed of by sale, destruction or otherwise
asthe Minister directs and any proceeds of sale must be paid into the Fund.

(3 Inthissection—

prescribed period means 12 months or such longer period as the court may, on
application by the Minister, allow.

91—Offenceto hinder etc authorised persons
(1) A person must not—

(8 hinder or use abusive, threatening or insulting language to an authorised
person, a person accompanying or assisting a fisheries officer or another
person engaged in the administration of this Act; or

(b) fail to comply with aregquirement made of the person by afisheries officer
under section 81; or

(c) fail to comply with adirection given to the person by afisheries officer under
section 81; or

(d) inresponseto arequirement made of the person by a fisheries officer under
section 81(1)(e)—

(i) stateaname or addressthat isfalse; or
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(i) produce false evidence of his or her identity; or

(e) inresponseto arequirement made of the person by a fisheries officer under
section 81(1)(f)—fail to give information or answer a question to the best of
the person's knowledge, information or belief; or

(f) inresponse to arequirement made of the person by afisheries officer under
section 81(1)(g)—produce a document or record that the person knows, or
ought to know, isfalse or misleading in amateria particular; or

(g) by words or conduct, falsely represent that the person is an authorised person.
Maximum penalty: $5 000.

(2) A person must not assault an authorised person, a person accompanying or assisting a
fisheries officer or another person engaged in the administration of this Act.

Maximum penalty: $10 000 or imprisonment for 2 years.

Division 2—Orders made by Minister

92—Protection orders

(1) The Minister may issue a protection order under this Division for the purpose of
securing compliance with this Act.

(2) A protection order—

(@ must beintheform of awritten notice served on the person to whom the
notice isissued; and

(b) must specify the person to whom it isissued (whether by name or a
description sufficient to identify the person); and
(c) must state the grounds on which it is made with reasonable particularity; and

(d) may impose any requirement reasonably required for the purpose for which
the order isissued, including 1 or more of the following:

(i) arequirement that the person discontinue, or not commence, a
specified activity indefinitely or for a specified period or until further
notice from the Minister;

(i) arequirement that the person not carry on a specified activity except
at specified times or subject to specified conditions;

(iii) arequirement that the person take specified action in a specified way
and within a specified period,;
(iv) arequirement that the person comply with any specified code or

standard prepared or published by the Minister or by another
specified body;

(v) arequirement that the person undertake specified tests or monitoring;

(vi) arequirement that the person provides the Minister with specified
results or reports;

(vii) arequirement that the person appoint or engage a person with
specified qualifications to prepare a plan or report or to undertake
tests or monitoring required by the order; and
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©)

(4)

©)

(6)

(1)

©)

9)

(e) must state that the person may, within 14 days, appeal to the ERD Court
against the order.

A fisheries officer may, if of the opinion that urgent action is required for the
protection of afish habitat, issue an emergency protection order imposing
reguirements of akind referred to in subsection (2)(d) as reasonably required for the
protection of the fish habitat.

An emergency protection order may be issued orally but, in that event, the person to
whom the order isissued must be advised immediately of the person's right to appeal
to the ERD Court against the order.

If an emergency protection order isissued orally, the fisheries officer who issued it
must confirm it in writing at the earliest opportunity by written notice given to the
person to whom it applies.

If an emergency protection order isissued, the order will cease to have effect on the
expiration of 72 hours from the time of itsissuing unless confirmed by awritten
protection order issued by the Minister and served on the relevant person.

The Minister or afisheries officer may, if of the opinion that it is reasonably necessary
to do so in the circumstances, include in an emergency or other protection order a
requirement for an act or omission that might otherwise constitute a contravention of
this Act and, in that event, a person incurs no criminal liability under this Act for
compliance with the requirement.

The Minister may, by written notice served on a person to whom a protection order
has been issued, vary or revoke the order.

A person to whom a protection order is issued must comply with the order.
Maximum penalty: $10 000.
Expiation fee: $500.

93—Action on non-compliance with protection order

D
@)
©)

4)

(®)

If the requirements of a protection order are not complied with, the Minister may take
any action required by the order.

Action may be taken on the Minister’s behalf by afisheries officer or another person
authorised by the Minister for the purpose.

A person taking action under this section may enter any relevant place or vehicle at
any reasonable time.

The reasonabl e costs and expenses incurred by the Minister in taking action under this
section may be recovered by the Minister as a debt from the person who failed to
comply with the requirements of the protection order.

If an amount is recoverable from a person by the Minister under this section—

(8 theMinister may, by written notice to the person, fix a period, being not less
than 28 days from the date of the notice, within which the amount must be
paid by the person and, if the amount is not paid by the person within that
period, the personis liable to pay interest charged at the prescribed rate per
annum on the amount unpaid; and

[6.3.2009] Thisversion is not published under the Legislation Revision and Publication Act 2002 59



Fisheries M anagement Act 2007—8.3.2009
Part 8—Enforcement
Division 2—Orders made by Minister

(b)

the amount together with any interest charge so payable s, until paid, a
charge in favour of the Minister on any land owned by the person in relation
to which the protection order is registered under this Division.

94—Reparation orders

(1) If the Minister is satisfied that a person has caused harm to afish habitat by
contravention of this Act, the Minister may issue areparation order requiring the
person—

(@
(b)

or both.

to take specified action within a specified period to make good any resulting
damage to the fish habitat; or

to make a payment or payments into an approved account to enable action to
be taken to address any resulting damage to the fish habitat,

(2) A reparation order—

@
(b)
(©)
(d)
()
(f)

9)

(h)

(i)

must be in the form of awritten notice served on the person to whom it is
issued; and

must specify the person to whom it isissued (whether by name or a
description sufficient to identify the person); and

must state the grounds on which it is made with reasonable particularity; and

may include requirements for action to be taken to prevent or mitigate further
harm to the fish habitat, or for a plan of action to be prepared to the
satisfaction of the Minister; and

may include requirements for specified tests or monitoring; and

may include requirements for providing to the Minister specified results or
reports; and

may include requirements that the person to whom it is issued appoint or
engage a person with specified qualifications to prepare a plan or report or to
undertake tests or monitoring required by the order; and

in the case of an order requiring payment into an approved account, may
provide that payments must occur in accordance with a scheme specified by
the Minister (either at the time of the making of the order or at alater time
when the extent or impact of any action has been assessed or finally
determined); and

must state that the person may, within 14 days, appeal to the ERD Court
against the order.

(3) A fisheriesofficer may, if of the opinion that urgent action is required to prevent or
mitigate further harm, issue an emergency reparation order containing requirements of
akind referred to in subsection (2), other than a requirement for payment into an
approved account.

(4) Anemergency reparation order may be issued orally but, in that event, the person to
whom it isissued must be advised immediately of the person's right to appeal to the
ERD Court against the order.
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(8)

9)

If an emergency reparation order isissued orally, the fisheries officer who issued it
must confirm it in writing at the earliest opportunity (and in any event within
2 business days) by written notice given to the person to whom it applies.

If an emergency reparation order isissued, the order will cease to have effect on the
expiration of 72 hours from the time of itsissuing unless confirmed by awritten
reparation order issued by the Minister and served on the relevant person.

The Minister or afisheries officer may, if of the opinion that it is reasonably necessary
to do so in the circumstances, include in an emergency or other reparation order a
reguirement for an act or omission that might otherwise constitute a contravention of
this Act and, in that event, a person incurs no criminal liability under this Act for
compliance with the requirement.

The Minister may, by written notice served on a person to whom a reparation order
has been issued, vary or revoke the order.

A person to whom areparation order is issued must comply with the order.
Maximum penalty: $50 000.

95—Action on non-compliance with reparation order

D

)

©)

(4)

(®)

If the requirements of a reparation order are not complied with, the Minister may take
any action required by the order.

Action taken by the Minister under subsection (1) may be taken on the Minister's
behalf by afisheries officer or another person authorised by the Minister for the
purpose.

A person taking action under this section may enter any relevant place or vehicle at
any reasonable time.

The reasonabl e costs and expenses incurred by the Minister in taking action under this
section may be recovered by the Minister as a debt from the person who failed to
comply with the requirements of the reparation order.

If an amount is recoverable from a person by the Minister under this section—

(8 the Minister may, by written notice to the person, fix a period, being not less
than 28 days from the date of the notice, within which the amount must be
paid by the person and, if the amount is not paid by the person within that
period, the person is liable to pay interest charged at the prescribed rate per
annum on the amount unpaid; and

(b) the amount together with any interest charge so payableis until paid acharge
in favour of the Minister on any land owned by the person in relation to
which the reparation order is registered under this Division.

96—Repar ation authorisations

D

If the Minister is satisfied that a person has caused harm to a fish habitat by
contravention of this Act, the Minister may (whether or not areparation order has
been issued to the person) issue a reparation authorisation under which fisheries
officers or other persons authorised by the Minister for the purpose may take specified
action on the Minister's behalf to make good any resulting damage to the fish habitat.
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)
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(4)

®)

(6)

(1)

(8)

A reparation authorisation—
(@ must beintheform of awritten notice; and

(b) must specify the person alleged to have caused the harm (whether by name or
adescription sufficient to identify the person); and

(c) must state the grounds on which it is made with reasonable particularity; and

(d) may include authorisation for action to be taken to prevent or mitigate further
harm to the fish habitat.

The Minister must, as soon as practicable after issuing a reparation authorisation,
serve a copy of the authorisation on the person alleged to have caused the harm.

The Minister may, by written notice, vary or revoke a reparation authorisation and
must, as soon as practicable after doing so, serve a copy of the notice on the person
alleged to have caused the harm.

If a person other than a fisheries officer is authorised to take action under
subsection (1), the following provisions apply:

(8 theMinister must issue the person with an instrument of authority;

(b) the person may exercise such powers of afisheries officer as are reasonably
required for the purpose of taking action under that subsection;

(c) theprovisions of this Act apply in relation to the exercise of such powers by
the person in the same way as in relation to a fisheries officer;

(d) the person must produce the instrument of authority for the inspection of any
person in relation to whom the person intends to exercise powers of a
fisheries officer.

A person taking action under a reparation authorisation may enter any relevant place
or vehicle at any reasonable time.

The reasonabl e costs and expenses incurred by the Minister in taking action under a
reparation authorisation may be recovered by the Minister as a debt from the person
who caused the relevant harm.

If an amount is recoverable from a person by the Minister under this section—

(@ the Minister may, by written notice to the person, fix a period, being not less
than 28 days from the date of the notice, within which the amount must be
paid by the person and, if the amount is not paid by the person within that
period, the person is liable to pay interest charged at the prescribed rate per
annum on the amount unpaid; and

(b) the amount together with any interest charge so payableis until paid acharge
in favour of the Minister on any land owned by the person in relation to
which the reparation authorisation is registered under this Division.

97—Related matters

D

The Minister should, so far asis reasonably practicable, consult with any other public
authority that may also have power to act with respect to the particular matter before
the Minister issues a protection order, reparation order or reparation authorisation
under this Division.
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Subsection (1) does not apply—
(&) if action isbeing taken under this Act as a matter of urgency; or
(b) inany other circumstance of a prescribed kind.
A person cannot claim compensation from—
(8 theMinister or the Crown; or
(b) afisheriesofficer; or
(c) aperson acting under the authority of the Minister or a fisheries officer,

in respect of arequirement imposed under this Division or on account of any act or
omission undertaken or made in the exercise (or purported exercise) of a power under
this Division.

98—Registration of ordersor authorisations by Registrar-General

D

)

©)

(4)

(®)

(6)

If—
(@ the Minister issues an order or authorisation under this Division; and

(b) theorder or authorisation isissued in relation to an activity carried out on
land, or requires a person to take action on or in relation to land,

the Minister may apply to the Registrar-General for the registration of the order or
authorisation in relation to that land.

An application under this section must—
(8 definetheland to which it relates; and

(b) comply with any requirement imposed by the Registrar-General for the
purposes of this section.

The Registrar-General must—
(@ ondue application under subsection (2); and
(b) onlodgement of acopy of the relevant order or authorisation,

register the order or authorisation in relation to the land by making such entries in any
register book, memorial or other book or record in the Lands Titles Registration
Office or in the General Registry Office as the Registrar-General thinksfit.

An order or authorisation registered under this section is binding on each owner and
occupier from time to time of the land.

The Registrar-General must, on application by the Minister, cancel the registration of
an order or authorisation in relation to land and make such endorsements to that effect
in the appropriate register book, memorial or other book or record in respect of the
land as the Registrar-General thinksfit.

The Minister may, if the Minister thinksfit, apply to the Registrar-General for
cancellation of the registration of an order or authorisation under this sectionin
relation to land, and must do so—

(& onrevocation of the order or authorisation; or
(b) inrespect of—
(i) anorder—
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(A) on full compliance with the requirements of the order;

(B) if the Minister has taken action under this Division to carry
out the requirements of the order—on payment to the
Minister of any amount recoverable by the Minister in
relation to the action so taken; or

(if)  an authorisation—on payment to the Minister of any amount
recoverable by the Minister under this Division in relation to the
action taken in pursuance of the authorisation.

99—Effect of charge
A charge imposed on land under this Division has priority over—

(8 any prior charge on the land (whether or not registered) that operatesin
favour of aperson who is an associate of the owner of the land; and

(b) any other charge on the land other than a charge registered prior to
registration under this Division of the relevant order or authorisation in
relation to the land.

Division 3—Court orders

100—Additional orderscourt can make on conviction

(1) A court that convicts a person of an offence against this Act may, by order, in addition
to imposing any other penalty, do 1 or more of the following asit thinksfit:

(& impose conditions on a specified authority, or vary conditions of a specified
authority, held by the person;

(b) suspend a specified authority held by the person;

(c) disqualify the person from holding or obtaining an authority of a specified
class,

(d) disqualify the person from being the director of abody corporate that holds an
authority of a specified class;

(e) prohibit the person from being in, on, or in the vicinity of, specified waters
without alawful purpose;

(f) prohibit the person from any 1 or more of the following:
(i) engaging in afishing activity of a specified class;

(i) beingin or on aspecified boat, boats of a specified class or boats
carrying devices of a specified class;

(iif) beingin or on any specified premises or place used in connection
with the processing of aguatic resources;

(iv) having possession of devices of a specified class;

(v) having possession of fish or other aquatic resources of a specified
class.

(2) Anorder under subsection (1) may be made either on the court's own initiative or on
the application of the prosecution.
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101—Orders ERD Court may make on application by Minister

The ERD Court may, on application by the Minister, make an order of akind referred
to in section 100(1) against a person if the Court is satisfied that—

(@ anorder of that kind has been made against the person under a corresponding
law; and

(b) themaking of the order isjustified in the circumstances of the case.

102—Provisionsrelating to ordersunder thisDivision

(1) The court may stipulate that a suspension, disqualification or prohibition order under
this Division is to apply—

(& permanently; or
(b) for aspecified period; or
(c) until further order.

(2) A person who contravenes an order under this Division is, in addition to liability for
contempt of the order, guilty of an offence.

Maximum penalty: $100 000.

(3) Inproceedings for an offence against subsection (2) involving an alleged
contravention of an order prohibiting a person from being in, on, or in the vicinity of,
particular waters without a lawful purpose, the prosecution need not prove the absence

of alawful purpose and the burden is on the defendant to prove a purpose on which he
or sherelies.

(4) If an authority has been suspended under this Division, the authority may be renewed
but remains subject to suspension until the expiration of the period of suspension.

(5) If an appeal has been instituted against a conviction, an order made under this
Division by the convicting court is suspended until determination of the appeal.

Division 4—Demerit points scheme
103—Interpretation

(1) InthisDivision—
associate of a person means—
(8) arelative of the person or of the person's spouse or domestic partner; or

(b) abody corporate where the person or arelative of the person or of the
person's spouse or domestic partner has, or 2 or more such persons together
have, arelevant interest or relevant interests in shares in the body corporate
the nominal value of which is not less than 10 per cent of the nominal value
of the issued share capital of the body corporate; or

(c) atrusteeof atrust of which the person, arelative of the person or of the
person's spouse or domestic partner or a body corporate referred toin
paragraph (b) is abeneficiary; or

(d) anemployee, employer or partner of the person; or
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e

(e) aperson declared by the regulations to be an associate of the other person for
the purposes of this Division;

beneficiary of atrust includes an object of adiscretionary trust;

domestic partner means a person who is a domestic partner within the meaning of the
Family Relationships Act 1975, whether declared as such under that Act or not;

eligible transferee, in relation to an authority to be transferred, means a person who—

(@ isnot disquaified, or liable to disgualification, under this Act from holding or
obtaining an authority; and

(b) isnot an associate of the holder of the authority;

expiate includes pay the amount payable in connection with an infringement notice or
penalty notice issued under alaw of another State in respect of an aleged offence;

relative of a person means the spouse, domestic partner, parent or remoter linear
ancestor, son, daughter or remoter issue or brother or sister of the person;

relevant interest has the same meaning as in the Corporations Act 2001 of the
Commonwealth;

spouse—a person is the spouse of another if they are legally married.

In this Division, areference to an offence committed by a person includes areference
to an offence alegedly committed by a person that the person has expiated.

104—Demerit pointsfor certain offences

D

)

©)

(4)

©)

(6)

If apersonisfound guilty of, or expiates, an offence against this Act of akind
prescribed by the regulations, the number of demerit points prescribed by the
regulationsin relation to that offence is, subject to this section, incurred by that
person.

Demerit points are not incurred for an offence if the offender has already incurred
demerit points for that offence by virtue of being granted an order for relief under the
Expiation of Offences Act 1996 in respect of an expiation notice for that offence.

A person who is granted an order for relief under the Expiation of Offences Act 1996
in respect of an expiation notice for an offence that attracts demerit points under this
Division will, for the purposes of this Division, be taken to have expiated that offence
on the day on which the order is granted.

If apersonisfound guilty of, or expiates, 2 or more offences arising from the same
incident, demerit points are incurred only in respect of the offence (or 1 of the
offences) that attracts the most demerit points.

Demerit points incurred or recorded by or in relation to a person under a
corresponding law will be taken to be incurred by that person under this Division.

If acourt by which a person isfound guilty of an offenceis satisfied by evidence
given on oath immediately on the finding of guilt that the offenceistrifling, or that
any other proper cause exists, it may order that a reduced number of demerit points, or
no demerit points, are incurred by the person in respect of that offence.
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(7) The Minister must cause the demerit pointsincurred by a person under this Division to
be recorded against afishery authority if—

(@ the person who incurred the demerit pointsis the holder of the fishery
authority and the demerit points were incurred in relation to an offence
committed or allegedly committed by the person against a prescribed
provision of this Act; or

(b) the person who incurred the demerit pointsis the registered master of aboat
registered for use under the fishery authority and the demerit points were
incurred in relation to an offence committed or allegedly committed by the
person against section 120(4).

105—Consequences of certain number of demerit pointsbeing incurred by
person or recorded against authority

(1) If anatura person hasincurred an aggregate of 200 or more demerit points in respect
of offences committed within a period of 5 years up to and including the most recent
date on which the person committed an offence in respect of which the person
incurred demerit points, the person isliable to be disqualified under this Division—

(8 from holding or obtaining an authority; and

(b) from being adirector of abody corporate that holds an authority; and

(c) from being registered as the master of a boat used pursuant to an authority,
for aperiod of 10 years.

(2) If abody corporate has incurred an aggregate of 200 or more demerit points in respect
of offences committed within a period of 5 years up to and including the most recent
date on which the body corporate committed an offence in respect of which the body
corporate incurred demerit points—

(@ thebody corporate; and
(b) each director of the body corporate,

isliableto be disqualified under this Division from holding or obtaining an authority
for aperiod of 10 years.

@) If—

(@ anaggregate of 200 or more demerit points are recorded against a fishery
authority in respect of offences committed within a5 year period up to and
including the most recent date on which an offence was committed in respect
of which demerit points were recorded against the fishery authority; and

(b) thefishery authority is not transferable,
the fishery authority isliable to be cancelled under this Division.
106—Noticesto be sent by Minister when certain number of demerit pointsare
incurred or recorded
(1) The Minister must notify a person when—

(@ the person hasincurred a number of demerit points equal to or exceeding one-
half of the number that results in the person becoming liable to be disqualified
under section 105; or
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(b) anumber of demerit points equal to or exceeding one-half of the number that
results in an authority held by the person becoming liable to cancellation or
compulsory acquisition under this Division are recorded against the authority.

(2) Notice under this section must be in writing and may be given personally or sent by
post.

(3) The operation of this Division is not affected by any failure to comply with
subsection (1).
107—Noticesto be sent by Minister when person becomesliableto
disqualification or authority isto be cancelled

(1) If apersonisliableto be disqualified under section 105, the Minister must give the
person notice of the disqualification.

(2) If afishery authority isliable to cancellation under section 105, the Minister must give
the holder of the authority notice of the cancellation.

(3 A notice of disqualification must inform the person to whom it is given—
() that the person is disqualified—
(i) from holding or obtaining an authority; and
(i) from being adirector of abody corporate that holds an authority; and

(iti) from being registered as the master of aboat used pursuant to an
authority,

for aperiod of 10 years; and
(b) that any transferable authority held by the person—

(i) must, within 180 days after the date specified in the notice, be
transferred to an eligible transferee; and

(i) issuspended until any such transfer has taken effect; and

(iii) if not transferred as required by the notice, will be compulsorily
acquired by the Minister in accordance with the regulations; and

(c) that any authority held by the person that is not transferable is cancelled.

(4) Notice under this section must be in writing and may be given personally or sent by
post.

108—Disqgualification etc and discounting of demerit points

(1) A disgualification or cancellation under this Division takes effect on the day specified
in the notice of disqualification or cancellation given under section 107.

(2) If atransferable authority held by a person to whom a notice of disqualification is
given is not transferred as required by the notice, the Minister must acquire the
authority compulsorily in accordance with the regulations.

(3 Anauthority that is compulsorily acquired under this section cannot subsequently be
issued to—

(8 the person from whom it was so acquired; or

(b) anassociate of that person.
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(4) If apersonisgiven anotice of disqualification under section 107—
(@ thepersonisdisqualified—
(i) from holding or obtaining an authority; and
(i) from being adirector of abody corporate that holds an authority; and

(iti) from being registered as the master of aboat used pursuant to an
authority,

for aperiod of 10 years; and

(b) any transferable authority held by the person is, by force of this section,
suspended until transferred in accordance with the notice; and

(c) any authority held by the person that is not transferable is, by force of this
section, cancelled.

(5) If adisgualification has taken effect under this section, the following demerit points
are discounted:

(8 all demerit pointsin respect of the offence that brought the aggregate of the
demerit points to 200 or more (and led to the notice of disqualification being
sent to the person under section 107);

(b) all demerit pointsin respect of offences committed prior to the time at which
the person committed that offence (whether or not the person had been
convicted of, or had expiated, those offences when the disqualification took
effect).

(6) If anauthority that is liable to compulsory acquisition is transferred as required under
this Division, all demerit points recorded against the authority are discounted.

109—Court not to take into account demerit pointsin determining penalty

In determining the penalty to be imposed on a person convicted of an offence against
this Act, the court must not take into account the fact that, in consequence of the
conviction, demerit points will be incurred by the person.

Division 5—Miscellaneous

110—Additional penalty based on value of aquatic resour ces

(1) Subject to subsection (2), this section applies to an offence against this Act involving
the taking, sale or purchase, or possession or control, of aquatic resources.

(2) Thissection does not apply to an offence against section 78(1).

(3) If apersonisconvicted of an offence to which this section applies, the court must, in
addition to imposing any other penalty prescribed by this Act, impose a penalty equal
to—

(@ 5 timesthe amount determined by the convicting court to be the wholesale
value of the aguatic resources at the time at which the offence was
committed; or

(b) $100 000,
whichever isthe lesser amount.
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4)

For the purposes of this section, aquatic resources taken in contravention of this Act or
acorresponding law will be taken to have awholesale value equivalent to that of
aguatic resources of the same class taken lawfully.

Part 9—Review and appeals

Division 1—Internal review

111—Review of certain decisions of Minister

D

@

©)

(4)
(®)

(6)

()

(8)

A person aggrieved by adecision of the Minister—
(8 torefusean application for the issue or renewal of an authority; or
(b) torefuse an application for consent to transfer an authority; or
(c) toimpose conditions on an authority or vary a condition of an authority,

may, within 1 month of the day on which the decision is made, apply to the Minister
for areview of the decision.

The Minister must, if required by the applicant for the review, state in writing the
reasons for the decision that is the subject of the application for review.

If the reasons of the Minister are not given to the applicant for the review in writing at
the time of making the decision and that person, within 28 days of the making of the
decision, requires the Minister to state the reasons in writing, the time for instituting a
review runs from the time at which that person receives the written statement of those
reasons.

An application for areview must be made in accordance with the regulations.

The Minister must review the decision that is the subject of an application for review
under this section.

An applicant for review must, if so required by the Minister—
() appear personally before the Minister in support of the application; and
(b) provide any information sought by the Minister; and
(c) verify information provided to the Minister by statutory declaration.

An applicant for review may be assisted before the Minister by an agent or
representative (not being alegal practitioner).

On areview under this section, the Minister—

(@ may confirm or vary the decision under review or set aside the decision and
substitute a new decision; and

(b) must provide the applicant for review with awritten statement of the reasons
for making the decision.
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Divison 2—Appeals

112—Appeal to District Court against decision of Minister

)

e

An applicant for areview under Division 1 who is not satisfied with the decision of
the Minister on the review may appeal to the Administrative and Disciplinary Division
of the District Court against the decision.

An appeal must be instituted within 28 days from the time the appellant receives the
written statement of the reasons for making the decision appealed against.

113—Appealsto ERD Court against protection or reparation order

D

)
©)

4)

®)

(6)

()

(8)

A person to whom a protection order or reparation order has been issued under Part 8
Division 2 may appeal to the ERD Court against the order or any variation of the
order.

An appeal must be made in a manner and form determined by the Court, setting out
the grounds of the appeal .

Subject to this section, an appeal must be made within 21 days after the order isissued
or the variation is made.

The Court may, if it is satisfied that it is just and reasonable in the circumstances to do
so, dispense with the requirement that an appeal be made within the period fixed by
subsection (3).

Unless otherwise determined by the Court, an appeal must be referred in the first
instance to a conference under section 16 of the Environment, Resour ces and
Development Court Act 1993 (and the provisions of that Act will then apply in relation
to that appeal).

Subject to subsection (7), the institution of an appeal does not affect the operation of
the order to which the appeal relates or prevent the taking of action to implement the
order.

The Court may, on application by a party to an appeal, make an order staying or
otherwise affecting the operation or implementation of the whole or a part of an order
if the Court is satisfied that it is appropriate to do so having regard to—

() the possible consequences to afish habitat or aquatic resources and the
interests of any persons who may be affected by the appeal; and

(b) theneed to secure the effectiveness of the hearing and determination of the
appeal.

An order under subsection (7)—
(@ may bevaried or revoked by the Court by further order; and
(b) issubject to such conditions as are specified in the order; and
(c) haseffect until—
(i) theend of the period of operation (if any) specified in the order; or
(i)  the decision of the Court on the appeal comes into operation,
whichever isthe earlier.
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(99 The Court must not make an order under subsection (7) unless each party to the appeal
has been given a reasonabl e opportunity to make submissionsin relation to the matter.

(10) The Court may, on hearing an appeal under this section do one or more of the
following:

(8 confirm, vary or revoke the order appealed against;

(b) order or direct a person or body to take such action as the Court thinks fit, or
to refrain (either temporarily or permanently) from such action or activity as
the Court thinks fit;

(c) makeany consequential or ancillary order or direction, or impose any
condition, that it considers necessary or expedient.

114—Constitution of ERD Court

The following provisions apply in respect of the constitution of the ERD Court when
exercising jurisdiction under this Act:

(@ the Court may be constituted in a manner provided by the Environment,
Resources and Development Court Act 1993 or may, if the Presiding Member
of the Court so determines, be constituted of a Judge and 1 commissioner;

(b) the provisions of the Environment, Resources and Devel opment Court
Act 1993 apply in relation to the Court constituted of a Judge and
1 commissioner in the same way asin relation to a full bench of the Court;

(c) the Court may not be constituted of or include a commissioner unless—

(i) inacasewhereonly 1 commissioner isto sit (whether alone or with
another member or members of the Court)—the commissioner; or

(if) inany other case—at least 1 commissioner,

isacommissioner who has been specifically designated by the Governor asa
person who has expertise in fields that are relevant to the jurisdiction
conferred on the Court by this Act.

Part 10—M iscellaneous

Division 1—General
115—Exemptions
(1) Subject to this section, the Minister may, by notice in the Gazette—

(8) exempt aperson or class of persons, subject to such conditions as the Minister
thinks fit and specifies in the notice, from specified provisions of this Act; or

(b) vary or revoke an exemption, or a condition of an exemption, under this
section or impose a further condition.

(2) The Minister must, before making an exemption that relates to, or isto apply in
respect of, aspecialy protected area, consult with the relevant Minister.

(4) The Minister may not exempt a person or class of persons from a provision of a
management plan or regulations for afishery or an aboriginal traditional fishing
management plan or regulations relating to aboriginal traditional fishing.
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(5) Anexemption under this section operates for a period (not exceeding 12 months)
specified in the notice of exemption.

(6) A person who contravenes a condition of an exemption is guilty of an offence.
Maximum penalty: $10 000.
Expiation fee: $500.
116—Registers
(1) The Minister must keep the following registers:

@
(b)
(©

(d)

(€)

aregister of authorities;
aregister of exemptions;

aregister of persons who have been disqualified under this Act from holding
or obtaining an authority;

aregister of persons who have been disqualified under this Act from being
registered as the master of aboat used pursuant to an authority;

aregister of persons who have been disqualified under this Act from being
the director of abody corporate that holds an authority.

(2) Theregister of authorities must include, in relation to each authority—

@
(b)

(©
(d)
(€)

the full name and postal address of each person in whose name the authority
isheld; and

in the case of an authority held in the name of a body corporate—the full
name and postal address of each director of the body corporate; and

particulars of any conditions to which the authority is subject; and
the number of demerit points recorded against the authority; and
in the case of afishery authority—

(i) thefull name and postal address of the registered master of a boat
registered for use under the authority; and

(if) particulars of any boat registered for use under the authority; and
(ifi) particulars of any device registered for use under the authority; and
(iv) particulars of any quota entitlements under the authority; and

(v) ahistory of al transfers of the authority made since the
commencement of this Act; and

(vi) inthe case of afishery licence—any notation that a person specified
by the holder of the licence has an interest in the licence; and

(vii) information prescribed by the regulations; and
(viii) any other information as the Minister thinksfit.

(3 Theregister of exemptions must include, in relation to each exemption—

(@

(b)

the full name and postal address of each person to whom the exemption
applies; and

particulars of any condition to which the exemption is subject; and
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(c) information prescribed by the regulations; and
(d) any other information as the Minister thinksfit.
(49) Theregistersreferred to in subsection (1)(c), (d) and (e)—
(8 must not include any person who is dead; and
(b) must include, in relation to each person on the register—
(i) thefull name and postal address of the person; and
(if) the date on which the disqualification took effect.

(5) The Minister must, on application by the holder of afishery licence and payment of
the fee fixed by regulation, make a notation on the register of authorities that a
specified person nominated by the holder of the licence has an interest in the licence.

(6) If theregister of authorities includes a notation that a specified person has an interest
in afishery licence—

(@ where proceedings for an offence against this Act are commenced against the
holder of the licence or aregistered master of aboat used under the licence,
the Minister must give or cause to be given to the person specified in the
notation written notice setting out particulars of the alleged offence; and

(b) the Minister must, on application by that person, remove that notation from
the register.

(7) Theregisterswill be kept in amanner and form determined by the Minister.

(8) Theregisters must be kept available for inspection, without fee, by members of the
public—

(8 during ordinary office hours at a public office, or public offices, determined
by the Minister; and
(b) onaweb site determined by the Minister.

(9 A member of the public may, on payment of the fee fixed by regulation, obtain a copy
of any part of aregister kept under this Act.

117—Recovery of fees, leviesand other amounts

A fee, levy or other amount payable under this Act is recoverable by action in a court
of competent jurisdiction as a debt due to the Minister.

118—Statutory declarations

If apersonisrequired under this Act to provide information to the Minister, the
Director or a prescribed authority, the Minister, Director or prescribed authority (as
the case may be) may require that the information be verified by statutory declaration
and, in that event, the person will not be taken to have provided the information as
required unless it has been verified in accordance with the requirements of the
Minister, Director or prescribed authority.
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119—False or miseading statement or infor mation

A person must not make a statement that is false or misleading in amaterial particular
(whether by reason of the inclusion or omission of any particular) in any information
provided, or record kept, under this Act.

Maximum penalty:
(a) if the case where the offence involved the making of afalse or misleading

statement, or the provision of false or misleading information, relating to a
guota entitlement under afishery authority—

(i) if the offender isabody corporate—$300 000;

(i) if the offender isanatura person—$60 000;
(b) inany other case—

(i) if the offender isabody corporate—$100 000;

(i) if the offender isanatura person—$20 000.

120—Offences committed by bodies cor porate or agents, or involving
registered boats

(1) If abody corporateis guilty of an offence against this Act, each director of the body
corporate is guilty of an offence and liable to the same penalty asis prescribed for the
principal offence unless he or she proves that he or she exercised all reasonable
diligence to prevent the commission of the offence.

(2) If apersonisguilty of an offence against this Act committed while he or she was
acting as the agent of another person, that other person is guilty of an offence and
liable to the same penalty as s prescribed for the principal offence.

(3) If aregistered boat is used in or in connection with the commission of an offence
against this Act, the registered owner of the boat is guilty of an offence and liable to
the same penalty asis prescribed for the principal offence.

(4) Without limiting the effect of this section—
(8) if theregistered master of aregistered boat is not the registered owner and—

(i) theregistered master, while on the boat, does or omits to do an act or
thing the doing or omission of which constitutes an offence against
this Act or that would, if done or omitted to be done by the registered
owner, constitute an offence against this Act; or

(ii) theregistered master does or omitsto do, in relation to afishing
activity conducted by use of the boat, an act or thing the doing or
omission of which constitutes an offence against this Act or that
would, if done or omitted to be done by the registered owner,
congtitute an offence against this Act,

the registered owner is guilty of an offence and liable to the same penalty as
is prescribed for the principal offence or to the penalty to which the registered
owner would be liableif the act or thing, if done or omitted to be done by him
or her, constituted an offence against this Act;

(©) if—
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(i) anemployee or other agent of the registered owner or the registered
master, while on the boat, does or omitsto do an act or thing the
doing or omission of which constitutes an offence against this Act or
that would, if done or omitted to be done by the registered owner,
constitute an offence against this Act; or

(i) an employee or other agent of the registered owner or the registered
master does or omitsto do, in relation to a fishing activity conducted
by use of the boat, an act or thing the doing or omission of which
constitutes an offence against this Act or that would, if done or
omitted to be done by the registered owner, constitute an offence
against this Act,

then—

(iii) theregistered owner is guilty of an offence and liable to the same
penalty asis prescribed for the principal offence or to the penalty to
which the registered owner would be liable if the act or thing, if done
or omitted to be done by him or her, constituted an offence against
this Act; or

(iv) if the registered owner is not the registered master, the registered
owner and the registered master are each guilty of an offence and
liable to the same penalty as s prescribed for the principal offence or
to the penalty to which the registered owner would be liable if the act
or thing, if done or omitted to be done by him or her, constituted an
offence against this Act.

121—Commencement of prosecutions

Proceedings for an offence against this Act must be commenced—

(8 inthe case of an expiable offence—within the time limits prescribed for
expiable offences by the Summary Procedure Act 1921;

(b) inany other case—any time within 3 years after the date of the alleged
commission of the offence or, with the authorisation of the Director of Public
Prosecutions, at any later time within 5 years after the date of the alleged
commission of the offence.

(2) An apparently genuine document purporting to be signed by the Director of Public

Prosecutions authorising the commencement of proceedings under this Act must be
accepted in legal proceedings, in the absence of proof to the contrary, as proof of the
authorisation.

122—Sdlf-incrimination

If anatural person isrequired to give information, answer a question or produce, or
provide a copy of, a document or record under Part 8 and the information, answer,
document or record would tend to incriminate the person or make the person liable to
apenalty, the person must nevertheless give the information, answer the question or
produce, or provide a copy of, the document or record, but the information, answer,
document or record will not be admissible in evidence against the person in
proceedings for an offence or for the imposition of a penalty other than proceedingsin
respect of the making of afalse or misleading statement or declaration.
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123—Rewards

The Minister may pay areward, not exceeding the prescribed amount, to a person who
provides information leading to the conviction of a person for an offence against this
Act.

124—Confidentiality

(1) A person engaged or formerly engaged in the administration of this Act or the
repealed Act must not divulge or communicate information obtained (whether by that
person or otherwise) in the course of official duties except—

(8 asrequired or authorised by or under this Act or any other Act or law; or
(b) with the consent of the person to whom the information relates; or

(c) inconnection with the administration of this Act, the repealed Act or a
corresponding law; or

(d) toalaw enforcement, prosecution or administrative authority of a place
outside this State, where the information is required for the proper
administration or enforcement of alaw of that place relating to fishing; or

(e) for the purposes of any legal proceedings arising out of the administration of
this Act, the repealed Act or a corresponding law.

Maximum penalty: $10 000.

(2) Subsection (1) does not prevent disclosure of statistical or other data that could not
reasonably be expected to lead to the identification of any person to whom it relates.

(3) Information that has been disclosed under subsection (1) for a particular purpose must
not be used for any other purpose by—

(@ the person to whom the information was disclosed; or

(b) any other person who gains access to the information (whether properly or
improperly and whether directly or indirectly) as aresult of that disclosure.

Maximum penalty: $10 000.

(4) Despite any other law to the contrary, the Minister, the Director or any other person to
whom areturn is provided under this Act by the holder of afishery licence or other
authority cannot be required by subpoena or otherwise to produce to a court any
information contained in such areturn.

125—Service

(1) A notice or document required or authorised to be given or sent to, or served on, a
person for the purposes of this Act may—

(8 begiven to the person personally; or

(b) be posted in an envel ope addressed to the person at the person's last known
residential, business or (in the case of a corporation) registered address; or

(c) beleft for the person at the person's last known residential, business or (in the
case of a corporation) registered address with someone apparently over the
age of 16 years; or
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(d) betransmitted by fax transmission or e-mail to afax number or e-mail
address provided by the person (in which case the notice or document will be
taken to have been given or served at the time of transmission).

(2) Without limiting the effect of subsection (1), a notice or other document required or
authorised to be given or sent to, or served on, a person for the purposes of this Act
may, if the person is a company or registered body within the meaning of the
Corporations Act 2001 of the Commonwealth, be served on the person in accordance
with that Act.

126—Evidentiary provisions

(1) Inproceedings for an offence against this Act, an apparently genuine document
purporting to be a certificate signed by the Minister certifying—

(@) that aperson named in the certificate was or was not at a specified time the
holder of a specified authority; or

(b) that aprovision set out in the certificate was at a specified time a condition of
a specified authority; or

(c) that aboat specified in the certificate was or was not at a specified time a
registered boat; or

(d) that aperson specified in the certificate was or was not at a specified time a
registered master in relation to a specified boat; or

(e) that an amount specified in the certificate was at a specified time the
wholesale value of a specified species of aquatic resource; or

(f) that the Minister had or had not consented to the use of aboat specified in the
certificate in the place of a specified registered boat at a specified time; or

(g) that the Minister had or had not consented to a person specified in the
certificate being in charge of a specified boat in the place of the registered
master at a specified time,

is, in the absence of proof to the contrary, proof of the matters certified.

(2) Inproceedings for an offence against this Act, an apparently genuine document
purporting to be a certificate signed by a fisheries officer certifying—

() that aquatic resources taken by, or in the possession or control of, a specified
person, was, on a specified day, of a specified weight, measure or count; and

(b) that the weight, measure or count was determined by means of a prescribed
procedure or by use of prescribed apparatus,

is, in the absence of proof to the contrary, proof of the weight, measure or count of
that aguatic resource.

(3 Inproceedingsfor an offence against this Act, an allegation in the complaint—

(@ that aperson named in the complaint was at a specified time a fisheries
officer or scientific observer; or

(b) that aguatic resourcesin relation to which any act or omission is alleged to
have been done or made was an aguatic resource of a specified species, sex,
Size or weight, or was an aguatic resource having any other specified
characteristic; or
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(4)

©)

(6)

()

(8)

9)

(10)

(c) that any purpose specified in the complaint was the purpose for which any act
was done,

is, in the absence of proof to the contrary, proof of the matter alleged.

In proceedings for an offence against this Act, if it is proved that an aquatic resource
was in the possession or control of aperson on a particular day in proximity to waters
to which this Act applies, or an area of such waters specified in the complaint, it will
be presumed, in the absence of proof to the contrary, that the aguatic resource was
taken by that person from such waters or area of waters on that day.

In proceedings for an offence against this Act, if it is proved that on a particular day in
proximity to waters to which this Act applies, or an area of such waters specified in
the complaint, a person had in his or her possession or control any aguatic resource
and a device capable of being used for taking such aquatic resource, it will be
presumed, in the absence of proof to the contrary, that the person took the aquatic
resource by means of that device on that day from such waters or area of waters.

In proceedings for an offence against this Act, if it is proved that an aquatic resource
wasin aboat on a particular day in proximity to waters to which this Act applies, or
an area of such waters specified in the complaint, it will be presumed in the absence of
proof to the contrary, that the boat was used for the purpose of taking the aquatic
resource from such waters or area of waters on that day.

In proceedings for an offence against this Act, if it is proved that on a particular day in
proximity to waters to which this Act applies, or an area of such waters specified in
the complaint, a person had in his or her possession or control adevice that is
prohibited under this Act or the use of which is prohibited in such waters or area of
waters, it will be presumed, in the absence of proof to the contrary, that the person had
used that device for the purpose of taking aguatic resources in such waters or area of
waters on that day.

In proceedings for an offence against this Act, evidence of adistance, height, depth or
position as determined by the use of an electronic, sonic, optical, mechanical or other
device by afisheries officer or any other competent person will, in the absence of
proof to the contrary, be accepted as proof of the distance, height, depth or position.

In proceedings for an offence against this Act, a statement made in evidence by a
fisheries officer that a place or area described or indicated by him or her was within
waters specified by or under this Act will, in the absence of proof to the contrary, be
accepted as proof of the matter so stated.

In proceedings for an offence against this Act, a statement made in evidence by a
fisheries officer that any packaging, label, dip or mark on the outside or inside of a
receptacle, container, box or package of aquatic resources consigned for or on sale
was marked with or contained the name or brand of any person will, in the absence of
proof to the contrary, be accepted as proof that person consigned those aguatic
resources for or on sale.

Divison 2—Regulations
127—General

)

The Governor may make such regulations as are contemplated by this Act or as are
necessary or expedient for the purposes of this Act.

[6.3.2009] Thisversion is not published under the Legislation Revision and Publication Act 2002 79



Fisheries M anagement Act 2007—8.3.2009
Part 10—Miscellaneous
Division 2—Regulations

)

©)
(4)
(®)

(6)

()

(8)

9)

Regulations under this Act may—

(& make provisions of asavings or transitional nature consequent on the
enactment of this Act or the commencement of specified provisions of this
Act or specified regulations under this Act;

(b) include evidentiary provisionsto facilitate proof of breaches of the
regulations for the purposes of proceedings for offences;

(c) prescribe feesfor the purposes of this Act and regulate the payment, refund,
waiver or reduction of such fees;

(d) prescribe amounts payable for late payment of fees so prescribed;
(e) prescribe demerit points for offences against this Act;

(f)  prescribe expiation fees not exceeding $750 for alleged offences against the
regulations,

(g) subject to subsection (3), prescribe fines not exceeding $20 000 for
contravention of, or non-compliance with, aregulation.

A regulation made under section 128 may prescribe fines not exceeding $100 000 for
contravention of, or non-compliance with, aregulation.

Fees or demerit points prescribed by the regulations may be differential, varying
according to any factor stated in the regulations.

A provision referred to in subsection (2)(a) may, if the regulations so provide, take
effect from the date of assent to this Act or alater day.

To the extent to which a provision referred to in subsection (2)(a) takes effect from a
date that is earlier than the date of its publication in the Gazette, the provision does not
operate so as—

() toaffect, inamanner prejudicial to any person (other than the Crown), the
rights of that person existing before the date of its publication; or

(b) toimpose liahilities on any person (other than the Crown) in respect of
anything done or omitted to be done before the date of its publication.

The regulations may adopt, wholly or partialy and with or without modification—

(&) acode relating to matters in respect of which regulations may be made under
this Act; or

(b) an amendment to such a code.

Any regulations adopting a code, or an amendment to a code, may contain such
incidental, supplementary and transitional provisions as appear to the Governor to be
necessary.

The regulations or a code adopted by the regul ations may—

(8 refertoor incorporate, wholly or partially and with or without modification, a
standard or other document prepared or published by a prescribed body,
either asin force at the time the regulations are made or asin force from time
to time; and

(b) beof genera or limited application; and
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(c) makedifferent provision according to the persons, things or circumstances to
which they are expressed to apply; and

(d) providethat any matter or thing is to be determined, dispensed with, regulated
or prohibited according to the discretion of the Minister, the Director or a
prescribed authority.

(10) If acode, standard or other document is adopted under subsection (7) or (9) asitisin
force from time to time, any alteration to the code, standard or other document will not
take effect for the purposes of this Act—

(8) beforeaday onwhich notice of the alteration is published by the Minister in
the Gazette; and

(b) if the Minister so specifiesin anotice under paragraph (a), until a day
specified by the Minister.

(1)) 1f—
(8 acodeisadopted by the regulations; or

(b) theregulations, or a code adopted by the regulations, refers to a standard or
other document prepared or published by a prescribed body,

then—

(c) acopy of the code, standard or other document must be kept available for
inspection by members of the public, without charge and during normal office
hours, at an office or offices specified in the regulations; and

(d) inany lega proceedings, evidence of the contents of the code, standard or
other document may be given by production of a document purporting to be
certified by or on behalf of the Minister as atrue copy of the code, standard or
other document; and

(e) thecode, standard or other document has effect asif it were aregulation made
under this Act.

128—Regulationsrelating to conser vation and management of aquatic
resour ces, management of fisheries and aquatic reserves and regulation of
fishing
(1) Subject to this section, the Governor may make regulations for the conservation and

management of the aquatic resources of the State, the management of fisheries and
aguatic reserves and the regulation of fishing.

(2) Without limiting the generality of subsection (1), the regulations may—

(@ make provision for the management of afishery (and without limiting the
matters for which provision may be made)—

(i) limit the applications for licences or permits in respect of the fishery
to those that may be considered by the Minister to those made during
a specified period or to those made during a specified period after a
call by the Minister for applications or otherwise;
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(i)

(iii)

(iv)

v)

(vi)

(vii)

(viii)

(ix)
)
(xi)

(xii)

prescribe the maximum number of licences or permits that may bein
force in respect of afishery or that may be granted in relation to
applications made during a specified period or during a specified
period after acall for applications;

prescribe qualifications that applicants for licences or permitsin
respect of the fishery must possess to be eligible to be granted the
licences or permits and any other matters to which the Minister must
have regard in determining eligibility for licences or permitsin
respect of the fishery;

prescribe a procedure under which applicants for licences or permits
in respect of the fishery who are eligible to be granted licences or
permits may be selected for the available number of licences or
permits;

provide that no further licences or permitsin respect of the fishery
may be granted;

provide that only the holder of alicence or permit in respect of a
fishery may be registered as the master of a boat used pursuant to the
licence or permit;

prescribe matters of which the Minister must be satisfied before
granting the registration of a boat;

prescribe and provide for any security to be given by the holder of a
licence or permit in respect of afishery for due compliance with the
provisions of thisAct;

authorise the transfer of licencesin respect of the fishery or a class of
licence in respect of the fishery;

prescribe matters of which the Minister must be satisfied before
consenting to the transfer of alicence in respect of the fishery;

prescribe matters that may be the subject of conditions of licences or
permits in respect of the fishery;

prescribe a quota system for the fishery and for that purpose (without
[imiting the matters which may be provided for)—

(A) requirethe Minister to fix atotal allowable catch, or total
allowable commercial catch, for the fishery, specify the
method by which the total allowable catch, or total
allowable commercial catch, isto be determined and
prescribe the circumstances in which the total allowable
catch, or total allowable commercial catch, may be varied by
the Minister during a quota period;

(B) providefor the allocation of quota entitlements to holders of
licences or permitsin respect of the fishery;

82 Thisversion is nhot published under the Legislation Revision and Publication Act 2002 [6.3.2009]



8.3.2009—Fisheries Management Act 2007
Miscellaneous—Part 10
Regulations—Division 2

(xiii) inrespect of a miscellaneous fishery provide for licences or permits
of different kinds by empowering the Minister to impose conditions
on the licences or permits limiting the class of fishing activities that
may be engaged in pursuant to the licences or permits, limiting the
term for which alicence or permit may remain in force or imposing
any other limitation or restriction;

(xiv) empower or require a court convicting the holder of alicence or
permit in respect of the fishery of an offence of contravening or
failing to comply with a condition of the licence or permit to order
that the conditions of the licence or permit be varied by the Minister
in the manner specified in the regulations;

(b) make provision for the rationalisation or restructuring of afishery (other than
by way of adjustmentsin allocations of aquatic resources referred to in
section 58) and for that purpose (without limiting the matters for which
provision may be made)—

(i) provide ascheme for the acquisition of licences or entitlements under
licences by the Minister and include in the scheme provision for
compulsory acquisition and the payment of compensation to persons
whose licences or entitlements are compulsorily acquired;

(i)  prescribe the method of calculation of amounts payable for the
acquisition of licences or entitlements or as compensation for their
compulsory acquisition;

(iii) provide for aprocess of objection and appeal in relation to the
payment of compensation under the regulations,

(iv) providefor theimposition of levies for the purpose of funding the
costs of acquiring licences or entitlements;

(c) identify zoneswithin an area of waters to which an aboriginal traditional
fishing management plan applies—

(i) towhich entry by persons other than Aboriginal personsis restricted
or prohibited;

(i)  within which fishing activities other than aboriginal traditional
fishing activities are restricted or prohibited;

(d) require persons who engage in aboriginal traditional fishing activities, or
aborigina traditional fishing activities of a specified class, to hold a permit
issued by the Minister and regulate the granting and renewal of permits, and
the imposition of conditions on permits;

() require and regulate—

(i) theapplication or affixing of amark or other distinguishing feature
to registered boats and other boats of a prescribed class;

(i) theremoval of prescribed marks or other distinguishing features
from boats that have ceased to be registered under this Act and other
boats of a prescribed class;

(f) prohibit, regulate or restrict the use of registered boats for recreational
fishing;
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(g) require and regulate the application or affixing of marks or other
distinguishing features to devices and equipment used for or in connection
with fishing activities;

(h) prescribe and regulate the devices and equipment to beinstalled in or carried
on boats used for fishing activities;

(i) prohibit, restrict or regulate the carrying or possession of devices,
() require and provide for the registration of devices;

(k) prescribe methods for determining the size or weight of fish or other aquatic
resources;

(I) restrict or regulate the treatment, handling, storage, movement or dealing by
persons engaged in fishing activities of or with fish or other aquatic resources
taken in the course of those fishing activities,

(m) regulate fishing competitions,

(n) require persons engaged in fishing activities of a prescribed class to provide
returns relating to those fishing activities and any matters ancillary or
incidental to or connected with those fishing activities and make provision for
the form and lodgment of the returns.

(3 The Governor may only make regulations relating to aboriginal traditional fishing on
the recommendation of the Minister.

(4) The Minister may recommend the making of regulations relating to aboriginal
traditional fishing if—

(@ theMinister is satisfied that the regulations are necessary or desirable for the
purpose of giving effect to an aboriginal traditional fishing management plan
made with a native title group under Part 6 Division 2; and

(b) theregulations are, in the opinion of the Minister, consistent with the plan and
the indigenous land use agreement under which the plan was made; and

(c) theMinister has consulted the native title group and given due consideration
to any comments made by the group in relation to the regulations.

129—Regulationsrelating to processing of aquatic resour ces

(1) The Governor may make regulations for the regulation of processing of aquatic
resources and matters ancillary or incidental to or connected with such processing,
and, without limiting the generality of the foregoing, may by such regulations—

(&) prescribe the records to be kept by fish processors;

(b) requirefish processorsto provide returns relating to the processing of aguatic
resources and any matters ancillary or incidental to or connected with such
processing;

(c) regulate the manner in which and the means by which aguatic resources may
be delivered, consigned or transported for processing;

(d) regulate the manner in which aquatic resources are received and stored by
fish processors, including the labelling of receptacles in which they are
received and stored and the treatment of and dealing with processed aquatic
resources,
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(€)

(f)

(9)

(h)

prohibit or restrict the sale, purchase, possession or control by fish processors
of aquatic resources of a prescribed class;

prohibit or regulate the use of boats in relation to the storage, processing,
treatment of and dealing with aquatic resources,

provide for the issue of seals and other marks for the labelling, and packages
for the consignment, of processed aquatic resources;

empower fisheries officers to take samples of any products of aquatic
resources of a prescribed class for the purpose of analysis and provide that no
compensation is payable for the taking of such samples.

(2) Regulations made under subsection (1)(e) may prescribe a class of aguatic resources
comprised of or including aquatic resources taken elsewhere than in waters to which
this Act applies.

130—Regulationsrelating to control of exotic aquatic organisms and disease

The Governor may make regulations for the control of exotic aguatic organisms and
the prevention, control and eradication of disease in aquatic resources, and, without
limiting the generality of the foregoing, may by such regulations—

(@

(b)

(©

(d)

(€)

(f)

reguire a person who carries on aguaculture or keeps aquatic resources to
notify the Minister, the Director or a prescribed authority of the occurrence of
disease or symptoms of disease in the aquatic resources farmed or kept by
that person;

prohibit, restrict or regulate the bringing into the State or possession or
control of aguatic resources that may be affected by disease;

require a person who carries on aguaculture or keeps aquatic resources to
provide returns relating to that activity and any matters ancillary or incidental
to or connected with that activity;

regul ate the disposal of water in which exotic aquatic organisms have been
kept;

prescribe the powers of fisheries officers for the detection, prevention,
elimination or control of disease in aguatic resources,

prescribe and provide for the measures to be taken and the powers of the
Minister, the Director and other fisheries officers for the recovery, eradication
or containment of exotic fish or other aquatic resources that have been
released or have escaped into any waters, or exotic aquatic plants that have
been deposited into any waters, or for the treatment of waters contaminated
by water in which exotic aquatic organisms have been kept.

Division 3—Review of Act

131—Review of Act by Minister

(1) TheMinister must cause areview of the operation of this Act to be conducted and a
report on the results of the review to be submitted to him or her.

(2) Thereview must be undertaken after the tenth anniversary of the commencement of
this Act and the report must be submitted to the Minister before the twelfth
anniversary of that commencement.
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(3 The Minister must, within 12 sitting days after receiving the report under this section,
cause copies of the report to be laid before both Houses of Parliament.

Schedule 1—Repeals and transitional provisions

Part 1—Repeals
1—Repeal of fisherieslegidation

The following Acts are repealed:
(8 theFisheries Act 1982;
(b) theFisheries (Gulf &. Vincent Prawn Fishery Rationalisation) Act 1987.

Part 2—Transitional provisions
2—Minister

The body corporate constituted of the Minister under this Act is the same as the body
corporate constituted of the Minister under the repealed Act.

3—Commonwealth-State arrangements

An arrangement under Part 2 Division 3 of the repealed Act in force immediately
before the commencement of this clause will, on that commencement, be taken to be
an arrangement under Part 4 Division 2 of this Act.

4—Fisheries officers

A person appointed and holding office as afisheries officer under the repealed Act
immediately before the commencement of this clause, will on that commencement, be
taken to be afisheries officer appointed under this Act and any condition applying to
the appointment of the officer under the repealed Act will be taken to continue to
apply to the appointment under this Act.

5—Fisheriesand fishery licences

(1) A fishery congtituted under the repealed Act in existence immediately before the
commencement of this clause will, on that commencement, be taken to be a fishery
constituted under this Act and any regulations prescribing a scheme of management
for the fishery under the repealed Act in force immediately before that commencement
will, on that commencement, continue in force asif they were regulations for the
management of the fishery made under this Act.

(2) A fishery licence issued under section 34(1) of the repealed Act in force immediately
before the commencement of this clause will, on that commencement, be taken to be a
fishery licence issued under section 52 of this Act and—

(8 any conditions to which the licence was subject under the repealed Act
immediately before that commencement will be taken to continue to apply to
the licence under this Act asif they had been imposed under this Act; and

(b) aboat registered by endorsement of the licence under the repealed Act
immediately before that commencement will be taken to be registered for use
under the licence under this Act; and
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(c) apersonregistered as amaster by endorsement of the licence under the
repealed Act immediately before that commencement will be taken to be
registered as a master of a boat that may be used under the licence under this
Act; and

(d) adeviceregistered for use pursuant to the licence under the repealed Act
immediately before that commencement will be taken to be registered for use
pursuant to the licence under this Act.

(3 A consent under section 34(2) of the repealed Act in force immediately before that
commencement will be taken to continue in force as a consent under section 53(1) of
this Act and any conditions that applied to the consent under the repealed Act
immediately before that commencement will be taken to continue to apply to the
consent under this Act.

6—Fish processor registrations

A person registered as a fish processor under the repealed Act immediately before the
commencement of this clause will, on that commencement, be taken to be registered
as afish processor under this Act and any restrictions, limitations or conditions that
applied to the registration of the person under the repealed Act immediately before
that commencement will be taken to continue to apply to the registration of the person
under thisAct asif they had been imposed under this Act.

7—Temporary prohibitions of fishing activities

(1) A declaration under section 43(1) of the repealed Act in force immediately before the
commencement of this clause will, on that commencement, continue in force asif it
were a declaration under section 79(1) of this Act.

(2) A direction under section 43(2) of the repealed Act in force immediately before the
commencement of this clause will, on that commencement, continue in force asiif it
were adirection under section 79(6) of this Act.

(3 Anauthorisation under section 43(2) of the repealed Act in force immediately before
the commencement of this clause will, on that commencement, continue in force as if
it were an authorisation under section 79(6) of this Act.

8—Aquatic reserves and marine parks

(1) Any waters, or land and waters, constituting an aquatic reserve under section 47 of the
repealed Act immediately before the commencement of this clause will, on that
commencement, be taken to constitute an aguatic reserve under section 4 of this Act.

(2) Any waters, or land and waters, constituting a marine park under section 48 of the
repealed Act immediately before the commencement of this clause will, on that
commencement, be taken to constitute an agquatic reserve under section 4 of this Act.

9—Permits

(1) A permit issued under section 48G(1) of the repealed Act in force immediately before
the commencement of this clause will, on that commencement, be taken to be a permit
issued under section 76 of this Act and any conditions to which the permit was subject
under the repealed Act immediately before that commencement will be taken to
continue to apply to the permit asif they had been imposed under this Act.
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(2) A permit issued under section 48G(2) of the repealed Act in force immediately before
the commencement of this clause will, on that commencement, be taken to be a permit
issued under section 77 of this Act and any conditions to which the permit was subject
under the repealed Act immediately before that commencement will be taken to
continue to apply to the permit as if they had been imposed under this Act.

(3 A permit issued under section 49 of the repealed Act in force immediately before the
commencement of this clause will, on that commencement, be taken to be a permit
issued under section 78(1) of this Act and any conditions to which the permit was
subject under the repealed Act immediately before that commencement will be taken
to continue to apply to the permit asif they had been imposed under this Act.

(4) A permit issued under section 50 of the repealed Act in force immediately before the
commencement of this clause will, on that commencement, be taken to be a permit
issued under section 78(2) of this Act and any conditions to which the permit was
subject under the repealed Act immediately before that commencement will be taken
to continue to apply to the permit asif they had been imposed under this Act.

10—Exemptions

An exemption under section 59 of the repealed Act in force immediately before the
commencement of this clause will, on that commencement, be taken to be an
exemption under section 115 of this Act and any conditions to which the exemption
was subject under the repealed Act immediately before that commencement will be
taken to continue to apply to the exemption under this Act asif they had been imposed
under this Act.

11—Register of authorities

The register of authorities maintained under the repealed Act continues in existence as
the register of authorities under this Act.

Schedule 2—Related amendments

Part 1—Preliminary

1—Amendment provisions

In this Schedule, a provision under a heading referring to the amendment of a
specified Act amends the Act so specified.

Part 2—Amendment of Aquaculture Act 2001

2—Amendment of section 82—Fisheries officersand their powers

(1) Section 82—delete "Fisheries Act 1982" wherever occurring and substitute in each
case:

Fisheries Management Act 2007
(2) Section 82(2)—delete "Part 3 Division 3" and substitute:
Part 8 Division 1 Subdivision 2
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Part 3—Amendment of Criminal Assets Confiscation Act 2005

3—Amendment of section 3—I nterpretation

Section 3, definition of serious offence, (c)(ii)—del ete subparagraph (ii) and
substitute:

(i) an offence against section 52, 53, 72 or 74 of the Fisheries
Management Act 2007

Part 4—Amendment of Criminal Law (Undercover Operations)
Act 1995

4—Amendment of section 2—I nter pretation

Section 2, definition of serious criminal behaviour, (c)—delete paragraph (c) and
substitute:

(c) anoffenceagainst section 52, 53, 72 or 74 of the Fisheries
Management Act 2007;

Part 5—Amendment of Harbors and Navigation Act 1993

5—Amendment of section 4—I nter pretation
Section 4(1), definition of fishing vessel, (b)—delete "afish farm" and substitute:

aquaculture

Part 6—Amendment of Livestock Act 1997

6—Amendment of section 3—I nterpretation
(1) Section 3(1)—after the definition of exotic disease insert:
fish has the same meaning as in the Fisheries Management Act 2007,

fish farm means an areain which fish are farmed pursuant to an aquaculture
licence under the Aquaculture Act 2001,

(2) Section 3(1), definition of livestock—del ete the definition and substitute:

livestock means animals kept or usually kept in a domestic or captive state,
including—

(@ poultry; and
(b) fish kept or usually kept in an aquarium or fish farm; and
(c) beesfor which ahiveiskept;

7—Amendment of section 63—Appointments
Section 63—after subsection (4) insert:

(5) A fisheriesofficer under the Fisheries Management Act 2007 has all
the powers and functions of an inspector under this Act in relation to
fish.
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