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Real Property Act 1886
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Amendment Act 1878 and the Rights-of-Way Act 1881, and for other purposes.
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The Parliament of South Australia enacts asfollows:

Part 1—Preliminary
1—Short title

This Act may be cited for all purposes as the Real Property Act 1886.

3—Interpretation

)

In the construction and for the purposes of this Act, and in al instruments made or
purporting to be made thereunder, the following terms shall, so far as not inconsistent
with the context or subject, and except when such context or subject or the other
provisions hereof require a different construction, have the respective meanings
hereinafter assigned to them, that isto say—

allotment includes—

(& acommunity lot, adevelopment lot and common property created by division
under the Community Titles Act 1996; and

(b) aunit and common property created by division under the Strata Titles
Act 1988;

appropriate form means aform approved by the Registrar-General;

the Assurance Fund means the Real Property Act Assurance Fund constituted under
this Act;

caveatee shall mean any person against whose application for any purpose a caveat
has been lodged, and shall include the registered proprietor of any land in respect of
which a caveat has been lodged;

caveator shall mean any person lodging a cavest;

certificate shall mean a certificate of title issued under any of the Real Property Acts,
or any grant from the Crown issued after the passing of the Real Property Act No. 15
of 1857 and before the commencement of the Real Property (Witnessing and Land
Grants) Amendment Act 1995, and shall extend to and include al plans and entries
thereon;

Court means—
(@ the Supreme Court; and

(b) insections52, 64, 71, 80, 87, 105, 108, 110, 142A, 165, 166 and 167 of this
Act includes any other court or tribunal constituted under the law of this State
or the Commonweslth; and

() insection 191 and Part 17 includes the District Court;

dealing shall mean any instrument or matter, whereby any land or the title to any land
can be affected, or dealt with;

document of title shall mean and include every document evidencing or relating to the
title of any land not under the provisions of any of the Real Property Acts;

dominant land shall mean any land having aright-of-way or other easement
appurtenant thereto or annexed to the ownership thereof;
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easement includes a profit aprendre;
encumbrancee shall mean the registered proprietor of an encumbrance;
encumbrancer shall mean the registered proprietor of land subject to an encumbrance;

instrument shall mean and include every document capable of registration under the
provisions of any of the Real Property Acts, or in respect of which any entry is by any
of the Real Property Acts directed, required, or permitted to be made in the Register
Book;

instrument of title shall mean and include every instrument evidencing or relating to
the title to any land under the provisions of any of the Real Property Acts;

land shall extend to and include all tenements and hereditaments corporeal and
incorporeal of every kind and description, and every estate and interest in land,;

lessee shall mean the registered proprietor of alease;
lessor shall mean the registered proprietor of land subject to a lease;

mentally incapacitated person has the same meaning as in the Guardianship and
Administration Act 1993;

mortgagee shall mean the registered proprietor of a mortgage;
mortgagor shall mean the registered proprietor of land subject to a mortgage;
proprietor shall mean any person seized or possessed of, or entitled to land;

registered proprietor shall mean any person appearing by the Register Book, or by
any registered instrument of title to be the proprietor of any land;

servient land shall mean land subject to any easement;

statutory assignment shall mean any deed assigning a debtor's estate for the benefit of
his creditors, executed under or in pursuance of Division 6 of The Insolvent Act 1860,
or any other Act;

the Real Property Acts shall mean the Real Property Act (No. 15 of 1857), The Real

Property Law Amendment Act (No. 16 of 1858), the Real Property Act of 1860

(No. 11 of 1860), the Real Property Act of 1861 (No. 22 of 1861), the Real Property
Act Amendment Act of 1878 (No. 128 of 1878), the Rights-of-Way Act 1881 (No. 223
of 1881), and this Act;

transmission shall mean the passing of title to land in any manner other than by
transfer.

(2) Thedescription of any person as proprietor, transferor, transferee, mortgagor,
mortgagee, caveator, caveatee, encumbrancer, encumbrancee, lessor, lessee, or trustee,
or as seized of, having, or taking any estate or interest in land shall be deemed to
extend to and include the heirs, executors, administrators, and assigns of such person.

4—Repeal
The following Acts or parts of Acts are hereby repealed:

Number Title Extent of Repeal
22 of 1861 Real Property Act of 1861. Thewhaole.
128 of 1878 Real Property Act Amendment Act of 1878. Thewhole.
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Number Title Extent of Repeal
223 of 1881 Rights-of-Way Act 1881. Thewhale.
225 of 1881 Act to amend The Probate and Succession Duty  The following words at the end of
Act 1876. section 3, subsections 2 and 3:
"The estate being exempt under
clause 2 of thisAct."
5—Savings

Such repeal shall not affect any appointment, regulation, instrument, fund, act, matter,
or thing lawfully made, done, executed, or in existence under the authority of the said
Actsor any or either of them; nor prevent prosecution or punishment for any offence
committed or act done in violation of the provisions of the said Acts or any or either of
them; or interfere with the recovery of any penalty or of any forfeiture incurred under
the said Acts or any or either of them; or with the enforcement, vindication, or
recovery, of any estate, right, title, trust, covenant, contract, or interest preserved,
acquired, accruing, existing or entered into under the provisions of the said Acts or
any or either of them; nor shall such repeal affect or in any way interfere with any act
or thing, prosecution or punishment, enforcement, vindication, or recovery saved or
protection given by the said repealed Acts; and all applications, actions, suits,
proceedings, instruments, registrations, and other acts, matters, and things made,
commenced, pending, signed, entered, or done under the said repealed Acts or any or
either of them before the passing of this Act, may be proceeded with, prosecuted,
completed, and acted on in the same manner and shall be as valid and effectual as if
this Act had not been passed.

6—L awsinconsistent not to apply

No law, so far asinconsistent with this Act, shall apply to land subject to the
provisions of this Act, nor shall any future law, so far asinconsistent with this Act, so
apply unlessit shall be expressly enacted that it shall so apply "notwithstanding the
provisions of the Real Property Act 1886".

7—Landsunder previous Actsto be under this Act

All lands subject to the provisions of any of the Real Property Acts shall, on and from
the day upon which this Act shall come into operation, and all land hereafter brought
under the provisions of any of the Real Property Acts, pursuant to any application
commenced at the time of this Act coming into operation, shall, from the time of the
issuing of the certificate for such land, be held subject to the provisions of this Act.

8—L and not to be withdrawn
No land once subject to the provisions of this Act shall ever be withdrawn therefrom.
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Part 2—Objects of thisAct

10—Objects

The objects of this Act are to simplify thetitle to land and to facilitate dealing
therewith, and to secure indefeasibility of titleto all registered proprietors, except in
certain cases specified in this Act.

11—Construction

This Act shall always be construed in such manner as shall best give effect to the
objects hereinbefore declared.
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Part 3—TheLands Titles Registration Office

12—L ands Titles Registration Officeto be at Adelaide

The Lands Titles Registration Office shall be continued at Adelaide for the purposes of
this Act.

13—Officersfor administration of this Act
(1) Thereshall be a Registrar-General.
(2) The Registrar-General shall be responsible for the administration of this Act.

(3) Thereshall be such deputies of the Registrar-General as may be necessary or
expedient for the administration of this Act.

(4) Thereshal be such other officers as may be necessary or expedient for the
administration of this Act.

(5) TheRegistrar-General, every Deputy Registrar-General and the other officersreferred
to in this section shall be appointed, and shall hold office, subject to and in accordance
with the Public Service Act 1967.

14—Acting Registrar-General

(1) The Governor may appoint any person who is an officer within the meaning of the
Public Service Act 1967 to be the Acting Registrar-General.

(2) TheActing Registrar-General shall act in the absence of the Registrar-General from
the duties of his office.

(3 TheActing Registrar-Genera shall have al the powers, authorities, duties and
obligations of the Registrar-General.

(4) TheActing Registrar-General shall cease to occupy his position as such upon
resumption by the Registrar-General of the duties of his office.

(5) If no person is appointed to be the Acting Registrar-General, the Senior Deputy
Registrar-General shall be the Acting Registrar-General.

15—Acting Deputy Registrar-General

(1) The Governor may appoint any person who is an officer within the meaning of the
Public Service Act 1967 to be an Acting Deputy Registrar-General.

(2) AnActing Deputy Registrar-General shall have all the powers, authorities, duties and
obligations of a Deputy Registrar-General.

16—Exer cise of powers of Registrar-General

Any power or function conferred on, or assigned to, the Registrar-General by this or
any other Act may be exercised or carried out—

(@ by any Deputy Registrar-General; or

(b) by any person to whom that power or function has been delegated by the
Registrar-General.
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18A—Delegation by Registrar-General

D

)

The Registrar-General may by writing under his hand delegate to any officer or clerk
any of the powers or functions of the Registrar-General under this Act or any other
Act (except this power of delegation) so that the delegated powers may be exercised
by the delegate with respect to the matter or matters of a class specified or the place or
locality defined in the instrument of delegation.

A delegation under subsection (1) of this section shall be revocable in writing at will
and no delegation shall prevent the exercise of any power or function of the
Registrar-General.

19—Solicitor not to engage in private practice

It shall not be lawful for any person whilst holding the office of solicitor under this
Act to engage in private practice as a barrister, attorney, solicitor or registered
conveyancer, but this prohibition shall not apply to any acting solicitor.

21—Seal of officeto bereceived in evidence

The Registrar-General shall have and use a seal of office bearing the impression of the
Roya Arms of England, and having inscribed in the margin thereof the words
"Registrar-General South Australid'; and every instrument bearing the imprint of such
seal, and purporting to be issued by the Registrar-General, or by one of his deputies or
by adelegate referred to in section 18A of this Act or by the Acting Registrar-General,
shall be received in evidence, and shall be deemed to be issued by or under the
direction of the Registrar-General, or Acting Registrar-General, without further proof,
unless the contrary be shown.

22—Feesetc

)

@

The Registrar-General may demand and receive such fees, in respect of the severa
matters provided for in this Act, as are prescribed.

Until regulations under this Act are made prescribing fees in respect of the matters
referred to in subsection (1) of this section the Registrar-General may demand and
receive such fees as were payable in respect of those matters immediately before the
commencement of the Real Property Act Amendment Act 1972.

23—Accounts of Registrar-General and payment of moneys

D

e

The Registrar-General shall keep a correct account of all sums of money received by
him in accordance with the provisions of this Act, and shall pay the same to the
Treasurer.

All fines and fees received under the provisions of this Act shall (subject to the

provisions of Part 18 of this Act) be carried into account by the Treasurer as General
Revenue.

23A—Payment of moneysreceived in trust

(1) Wherethe Minister has received moneys in trust or otherwise on account of a

mortgagee or other person, and the Minister is satisfied that the moneys may be
properly paid to any person the Minister may upon the application of that person and
upon provision by that person of such an indemnity or indemnities, if any, asthe
Minister thinks fit, make payment of the moneys to that person.
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(1a) Before making payment to any person under subsection (1) of this section the Minister
may require the production of such evidence as he thinks fit to the effect that—

(&) succession duties that may be payable out of, or in respect of, the moneys
have been paid; and

(b) any other claim to which the moneys may be liable has been satisfied.

(2) Any payment made by the Treasurer before the commencement of the Real Property
Act Amendment Act 1975 of moneys of akind referred to in subsection (1) of this
section shall be for all purposes as lawful, valid and effectual asit would have been
if—

(a8 that subsection was enacted and in force at the time at which that payment
was made; and

(b) the payment of those moneys complied in all respects with the provisions of
that subsection.

24—Registrar-General not to beliablefor acts done bona fide

The Registrar-General shall not individually, nor shall any person acting under his
authority, be liable to any action, or proceeding for or in respect of any act or matter
bona fide done, or omitted to be done, in the exercise or supposed exercise of the
powers of this Act.
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Part 4—The bringing of land under the Act

25—L and in two classes

For the purpose of bringing land under the provisions of this Act, it shall be regarded
as divided into two classes, asfollows:

@
(b)

land hereafter alienated in fee from the Crown;
|and heretofore alienated in fee from the Crown.

26—L and on alienation from Crown to beunder Act

Asto land hereafter alienated in fee from the Crown, the same shall, immediately on
alienation, be subject to the provisions of this Act.

27—L ands granted prior to the day on which this Act comesinto operation
may be brought into operation under this Act

Asto land heretofore alienated from the Crown in fee but not under the provisions of
any of the Real Property Acts (whether such land shall constitute the entire or only
part of the land included in any land grant), the same may be brought under the
provisions of this Act in the following manner, that is to say—The Registrar-General
shall receive applicationsin the form of Schedule 2 hereto, or in aform to the like
effect, if made by any of the following persons, that isto say—

@

(b)

(©)

(d)

by any person claiming to be the person in whom the fee smple is vested
either at law or in equity: Provided that wherever trustees, seized in fee
simple, have no power to sell the land which they may seek to bring under the
provisions of this Act, the persons claiming or appearing to be beneficialy
entitled to the said land shall consent to such application;

by any person having power to appoint or dispose of the fee simple, at law or
in equity, in cases where the Registrar-General shall be satisfied that the
application is made for the purpose of carrying such power into effect;

by any person claiming alife estate, not being aleasehold for alife or lives:
Provided that all persons claiming or appearing to be beneficially entitled in
reversion or remainder shall join in or consent to such application;

the father, or if the father be dead, the mother or other guardian of any infant,
or the administrator or committee of the estate of a mentally incapacitated
person or the guardian of such a person, may make or consent to an
application in the name or on behalf of the infant or mentally incapacitated
person; and any person holding a power of attorney authorising the sale of a
freehold estate in any land may make the application in respect of such land
in the name or on behalf of the proprietor, unless such power shall expressly
prohibit his so doing.
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28—Undivided shares and mortgaged land may not be brought under Act
except upon conditions

No such application shall be received from any person claiming to be entitled to an
undivided share of any land unless the persons who shall appear to be entitled to the
other undivided shares shall join in the application with a view to bringing the entirety
under the provisions of this Act; nor from the mortgagor of any land unless the
mortgagee shall consent to such application; nor from the mortgagee of any land
except in the exercise of or for the purpose of giving effect to a sale under a power of
sale contained in the mortgage deed.

29—Provisions asto surrender of documentsetc

Every applicant shall, when making his application, surrender to the Registrar-General
all documents of title in his possession or under his control relating to or in any way
affecting the land, and shall furnish a schedule of such documents, and also, if
required, an abstract of histitle, and shall, in his application, state the nature of his
estate or interest in the land, and of every estate or interest therein held by any other
person, whether at law or in equity, in possession, reversion, remainder, or
expectancy, and give full particulars of every right-of-way or other easement affecting
the land of which heis aware, or has had notice, or which he knows to be claimed by
any other person, and shall state whether the land be occupied or unoccupied, and if
occupied, the name and description of the occupant, and the nature of his occupancy,
and whether such occupancy be adverse or otherwise; and shall, when practicable,
state the names and addresses of the occupants and proprietors of all lands contiguous
to the land in respect of which application is made so far as known to him, and that the
schedule so furnished includes all documents of title relating to such land in his
possession or under his control, and may, in his application, require the
Registrar-General, at the expense of the applicant, to cause personal notice of the
application to be served upon any person whose name and address shall for that
purpose be therein stated, and shall give an address to which notices in respect of such
application may be sent.

30—Statementsto be verified by declaration

The statements made in the application shall be verified by the declaration of the
applicant or the person acting in his name or on his behalf.

31—Application, how to be dealt with

Upon receipt of the application the Registrar-General shall cause thetitle of the
applicant to be examined and reported upon by the solicitor of the department.
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32—Titlesin three classes

(1) For the purposes of all applications, the titles of applicants shall be divided into three
classes as follows:

@

(b)

(©

Class|—When applicant is original grantee, and no transactions have
been registered

when the applicant is the original grantee from the Crown, and the land has
been granted on or subsequently to the first day of March, 1842, and no
transaction affecting the title has at any time been registered, and the
applicant has not required notice of his application to be served personally
upon any person;

Class | I—When applicant isnot original grantee, or any transactions
have been registered

when, although the title does not belong to the first class, theland is held by
the applicant for the estate or interest described in the application free from
mortgage, encumbrance, or other beneficial interest affecting the title thereto,
or if any such mortgage, encumbrance, or interest exists the parties interested
therein join in or consent to the application, and the applicant has not required
notice of his application to be served personally upon any person;

Class|I1—When evidence of title imperfect

when any person beneficialy interested in the land otherwise than as lessee,
or any person interested in any mortgage or encumbrance affecting thetitle, is
not a party joining in or consenting to the application, or thetitle or evidence
of title set forth by the applicant isimperfect, or the applicant has required
notice of his application to be served personally upon any person.

(2) If it shall appear to the Registrar-General that the title of the applicant belongs to the
first class he shall bring such land under the provisions of this Act forthwith.

33—Procedur e under second class

If it shall appear to the satisfaction of the Registrar-General that thetitle of the
applicant belongs to the second class, he shall cause notice of the application to be
published in the Government Gazette; and shall further limit and appoint a time, not
less than one month nor more than twelve months from the date of the publication in
the Government Gazette, upon or after the expiration of which he shall, unless he shall
in the interval have received a caveat forbidding him so to do, bring the land under the
provisions of thisAct.
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34—Procedure under third class

If it shall appear to the satisfaction of the Registrar-General that the title of the
applicant belongs to the third class, it shall be lawful for him to reject such application
altogether, or in his discretion to cause notice of the application to be served upon all
persons other than the applicant, who shall appear to have any interest in the land
which is the subject of the application and to be published in the Government Gazette,
and in such manner as he may direct; and to limit and appoint atime in his discretion,
or as the Court may prescribe, not less than two months nor more than twelve months
from the date of the first of such publicationsin the Government Gazette, upon or
after the expiration of which it shall be lawful for the Registrar-General to bring the
land under the provisions of this Act, unless he shall in the interval have received a
caveat forbidding him so to do.

35—Notice of application to be published

The Registrar-General shall cause notice to be published in such manner as aforesaid,
or in such other manner as may be prescribed by any order of the Court, that
application has been made for bringing the land therein referred to under the
provisions of this Act, and shall also cause a copy of such notice to be posted in a
conspicuous place in his office, and in such other places as he may deem necessary,
and shall forward, by registered or certified post, a copy of such notice addressed to
each of the persons, if any, stated in the application to be in occupation of the land, or
to be occupiers or proprietors of land contiguous thereto, so far as his knowledge of
the addresses of such persons shall enable him, and to such other persons as he may
think fit, and in case the applicant shall have required any notice to be personally
served upon any person named in his application, then and in such case the
Registrar-General shall cause a copy of such notice to be so served upon such person.

36—Second and third classes brought under this Act

If within the time limited and appointed as aforesaid by the Registrar-General, or
under any order of the Court, any notice forwarded as aforesaid, shall not be returned
to him by the Postmaster-General, and if within the time so limited he shall not have
received a caveat, as hereinafter described, forbidding him so to do—and in any case
in which personal notice may be required as aforesaid, if he shall have received proof
to his satisfaction that such notice has been served, the Registrar-General shall bring
the land described in the application under the provisions of this Act.

37—How land to be brought under Act

The Registrar-General shall bring land under the provisions of this Act by issuing a
certificate for the same to the applicant, or to such person as he or the person applying
in his name or on his behalf may by any writing under his hand direct.
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38—Action to betaken on return of notices or failure of personal service

The Registrar-General, whenever he shall be made aware that any notice required by
any applicant to be served personally has failed to be, or cannot be, so served, shall
notify the same to such applicant, who, if he think fit, may by writing under his hand,
withdraw such requirement, and the Registrar-General thereupon or in case any notice
shall be returned to him by the Postmaster-General, may reject the application
altogether, or bring the land therein described under the provisions of this Act
forthwith, or after such further interval, notification, or advertisement as he may think
fit.

39—Caveat against bringing land under Act

Any person having or claiming an estate or interest in any land sought to be brought
under the provisions of this Act, or the attorney or agent of any such person, may,
within the time by the Registrar-General or under any order of the Court for that
purpose limited, lodge a caveat with the Registrar-General, in the form of Schedule 3
hereto, forbidding the bringing of such land under the provisions of this Act. Every
such caveat shall state the nature of the estate or interest claimed by the person
lodging the same and the grounds on which such claim is founded, and no caveat shall
be received unless some address within South Australia shall be given therein at which
notices and proceedings relating to the caveat may be served.

40—If caveat be received within time limited, proceedings stayed

The Registrar-General shall, upon receipt of any such caveat, within the time limited
as aforesaid give notice thereof to the applicant proprietor, and shall suspend further
action in the matter, and the land in respect of which such cavesat shall have been
lodged shall not be brought under the provisions of this Act until such caveat shall
have been withdrawn or shall have lapsed from any of the causes hereinafter provided,
or until adecision therein shall have been obtained from the Court having jurisdiction
in the matter.

41—Applicant may withdraw hisapplication

Any applicant may withdraw his application at any time prior to the issuing of the
certificate, and the Registrar-General shall in such case, upon request in writing signed
by the applicant, return to him, or to the person, if any, notified in the application as
having alien thereon, all documents of title deposited in support of the application.

42—Documents of title, if they include other property, to bereturned to
applicant

Upon issuing a certificate bringing land under the provisions of this Act the Registrar-
General shall endorse a memorandum on every document of title deposited by the
applicant in support of his application, stating that the lands described in such
certificate have been brought under the Real Property Act. If any such document of
title shall relate to or include any property, whether personal or real, other than the
land included in the certificate, the Registrar-General shall return such document to
the applicant, but otherwise shall retain the samein his office; and no person shall be
entitled to the production of any document so retained, except upon the written order
of the applicant or of some person claiming through or under him, or upon the order of
the Court.
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43—Certificate to issue in name of deceased applicant proprietor or his
nominee

In case an applicant, or the person to whom he or the person applying in his name or
on his behaf, may have directed a certificate to be issued, shal diein the interval
between the date of the application and the date on which the certificate shall be
issued, the certificate shall be issued in the name of the applicant, or in the name of the
person to whom it shall have been so directed to be issued as the case may require,

and the land shall devolve in like manner as if the certificate had been issued prior to
the death of the applicant or of such person.

44—Proceedings under caveat

Whenever a caveat shall have been lodged with the Registrar-General forbidding land
to be brought under the provisions of this Act, the like proceedings as are hereinafter
provided for the removal of caveats, in the case of land aready under the provisions of
this Act, shall be open to the caveatee for removal of the caveat, and for the recovery
of costs and damages from the caveator, in case the caveat shall have been lodged by
the caveator wrongfully and without reasonable cause.

45— apse of caveat

Every such caveat shall be deemed to have lapsed after the expiration of one month
from the receipt thereof by the Registrar-General, unless the person by whom or on
whose behalf the same was lodged shall, within that time, have taken proceedingsin
the Court to establish histitle to the estate or interest claimed by him, and give written
notice thereof to the Registrar-General, or shall have obtained from the Court an order
or injunction restraining the Registrar-General from bringing the land under the
provisions of this Act. No such lapsed caveat shall, except with the permission of the
Court, be renewed by or on behalf of the same person in respect of the same estate or
interest.

46—Rever sion expectant on lease not to be extinguished

The reversion expectant upon alease shall not be deemed to have been extinguished in
conseguence of the land comprised in such lease having been brought under the
provisions of this Act, and the registered proprietor of any land which is subject to a
lease granted prior to the first certificate being issued in respect of such land, shall be
held in all Courtsto be seized of the reversion expectant upon such lease, and to have
all the powers, rights and remedies to which areversioner is by law entitled and shall
be subject to all covenants and conditionsin such lease expressed or implied to be
performed on the part of the lessor.
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Part 5—Registration of title

Division 1—Registration of titlein the Register Book

47—Registration of titlein the Register Book

This Division appliesto, and in relation to, the registration of title to land in the
Register Book.

48—Certificatesto bein duplicate

Every certificate shall be in duplicate, and the Registrar-General shall filein the
Register Book one part of every certificate, hereinafter called the original, and shall
deliver the other, hereinafter called the duplicate, to the registered proprietor of the
land.

49—Foliosin Register Book

Each original certificate shall constitute a separate folium of the Register Book, and
the Registrar-General shall record thereon distinctly and separately all memorials
affecting the land included in each certificate.

51—Requirements of memorial

Every memoria entered in the Register Book shall be sealed with the seal of the
Registrar-General, and shall state the nature of the instrument to which it relates and
such other particulars as the Registrar-General directs, and shall refer by number or
symbol to such instrument.

51A—Evidentiary

(1) Subject tothisAct, anorigina certificate of title must be accepted in legal
proceedings as conclusive evidence of title to land and to any other estate or interest in
land that it records and as evidence (which may be rebutted) of any other information
that it records.

(2) A document that purportsto have been certified by the Registrar-General to be a
correct copy of an original certificate of title may be accepted in legal proceedings as
if it were the original certificate of title.

Division 2—Registration of title by other methods

51B—Registration of title electronically etc

Where the Registrar-General is required by this or any other Act or any other law to
register title to land or record any other information relating to land, the
Registrar-General may register thetitle or record the information by an electronic,
electromagnetic, optical or photographic process and, in that case, the provisions of
this Act (excluding Division 1) and any other relevant Act will be construed so asto
apply to, and in relation to, the registration of title or recording of information by that
process and in particular—

(8 theterm Register Book will be taken to include the records maintained by the
Registrar-General pursuant to this section relating to the land,;
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(b) theterm certificate or certificate of title will be taken to mean—

(i) therecords maintained by the Registrar-General pursuant to this
section relating to the land; or

(if) the certificate of title issued under the seal of the Registrar-General
in respect of the land; or

(iif)  both of those meanings,
as the context requires;

(c) thetermoriginal certificate or original certificate of title will be taken to
mean the records maintained by the Registrar-General pursuant to this section
relating to the land;

(d) theterm duplicate certificate or duplicate certificate of title will be taken to
mean the certificate of title issued under the seal of the Registrar-General in
respect of the land;

(e) arequirement that arecord relating to the land be made—

(i) by entry or endorsement of amemorial or memorandum in the
Register Book or on the certificate or other instrument of title for the
land; or

(i) by any other entry or endorsement or by notation in the Register
Book or on the certificate or other instrument of title for the land,

will be satisfied if the Registrar-General makes the record by an electronic,
electromagnetic, optical or photographic process;

(f) arequirement that—

(i) amemorial or memorandum be entered or endorsed on the duplicate
certificate of title; or

(if) any other entry or endorsement or notation be made on the duplicate
certificate of title,

will be taken to be arequirement that the Registrar-General musgt, if in the
Registrar-General's opinion it is necessary or desirable, cancel the certificate
of title currently issued in respect of the land and issue a new certificate of
title including an appropriate endorsement.

51C—Issue of certificate of title

(1) Wheretitleto land isregistered under this Division, the Registrar-General must issue
a certificate of title to the proprietor of the land setting out the proprietor's estate or
interest in the land and the encumbrances, liens or other interests (if any) to which the
estate or interest is subject.

(2) The Registrar-General may cancel the certificate of title currently issued under
subsection (1) and issue a new certificate in its place—

(& whenregistering any dealing with the registered proprietor's estate or interest
in the land or when registering any other dealing that affects the registered
proprietor's estate or interest in the land; or
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(b) if, inthe Registrar-General's opinion, any entry, endorsement or notation,
should be made on the title.

(3 Notwithstanding subsection (1) the Registrar-General may withhold the issue of a
certificate of titleif in his or her opinion proper reasons exist for doing so.

51D—Evidentiary
(1) Subject to this Act a statement (that has been certified by the Registrar-General) of—

(a) titletoland or to any estate or interest in land recorded by the
Registrar-General under this Division must be accepted in legal proceedings
as conclusive evidence of title to land or to any estate or interest in land; and

(b) any other information recorded by the Registrar-General under this Division
must be accepted in legal proceedings as evidence (which may be rebutted) of
that information.

(2) A statement referred to in subsection (1) that purports to have been certified by the
Registrar-General must be taken in legal proceedings, in the absence of proof to the
contrary, to have been so certified.

Divison 2A—Boundaries of registered land

51E—Coordinated cadastre

(1) Wherethe Surveyor-General had lodged a plan delineating the boundaries of
allotments in a designated survey area with the Registrar-General under the Survey
Act 1992, the Registrar-General must examine the plan and, if it isin order, accept it
for filing in the Lands Titles Registration Office.

(2) A plan accepted for filing under subsection (1) must be accepted in legal proceedings
as evidence (which may be rebutted) of the position and dimensions of the boundaries
of allotments that it delineates.

(3 A court, tribunal or other body or person conducting legal proceedings must not make
afinding that the position or dimensions of the boundary of an allotment varies from
the position or dimensions of the boundary shown on a plan accepted for filing under
subsection (1) unless the court, tribunal, body or person hasfirst given the
Surveyor-General, or a person acting on his or her behalf, the opportunity to present
evidence and be heard on that question.

(4) If the Registrar-General finds an error in a plan accepted for filing under
subsection (1), he or she may, with the approval of the Surveyor-General, amend the
plan in order to correct the error.

(5) Assoon as practicable after accepting a plan for filing under subsection (1) or
amending a plan under subsection (4), the Registrar-General must correct any
certificate of title that is inconsistent with a boundary delineated on the plan.

Division 3—General

52—Endorsement of record of registration

Upon registering an instrument the Registrar-General must endorse the date of
registration on the instrument and the endorsement must be accepted in legal
proceedings as conclusive evidence of the date of registration.
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53—Retention of records

Once information has been recorded by the Registrar-General under this Act the
Registrar-General must retain it in the form in which it was originally registered or in
some other form.

54—Form of instruments

D

)

©)

Subject to this Act, the Registrar-General shall not register any instrument purporting
to transfer or otherwise deal with or affect any estate or interest in land under the
provisions of this Act unless the instrument complies with this Act and isin aform
approved by the Registrar-General.

Notwithstanding anything in subsection (1) of this section, the Registrar-General may,
in his discretion, register any instrument notwithstanding any error in or omission
from its memorandum or endorsement of prior encumbrances and, in such case, the
error or omission shall not invalidate or otherwise affect the registration of the
instrument.

Notwithstanding anything in subsection (1) of this section, where an instrument
contains a patent error, the Registrar-General may of his own motion correct the error
by marginal notation on the instrument, and the instrument so corrected shall have the
like validity and effect asif the error had not been made.

55—Instruments

Any instrument presented for registration may be single or in duplicate, or if alease
may be in duplicate or triplicate.

56—~Priority of instruments

)

(18)

@

©)

Every instrument presented for registration shall be attested by awitness, and, subject
to subsection (1a), shall be registered in the order of time in which the sameis
produced for that purpose; and instruments registered in respect of or affecting the
same estate or interest shall, notwithstanding any express, implied, or constructive
notice, be entitled to priority, the one over the other, according to the date of
registration, and not according to the date of the instrument itself; and the
Registrar-General, upon registration thereof, shall file such instrument (if single) in his
office, and if in duplicate or triplicate, shall file one original in his office, and shall
deliver the other or othersto the person or persons entitled thereto.

Where 2 or more instruments dealing with or affecting the same estate or interest in
land have been produced for registration at the same time, the Registrar-General may
register those instruments in the order that will give effect to the intentions of the
parties as expressed in, or apparent to the Registrar-General from, the instruments.

The Registrar-General may, on application in the appropriate form, vary the order of
priority between two or more registered mortgages or encumbrances.

An application for the variation of an order of priority in accordance with
subsection (2)—

(& must be made by every holder of a mortgage or encumbrance that isto have
its order of priority varied; and
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(b) where aregistered mortgage or encumbrance is, by virtue of the proposed
variation of order of priority, to be postponed to a mortgage or encumbrance
over which it has had priority—must be made with the consent of the holder
of the mortgage or encumbrance that is to be so postponed; and

(c) must be made with the consent of the mortgagor.
(4) A memorandum of the variation of an order of priority under subsection (2)—

(b) shall be endorsed on the certificate of title affected by those mortgages or
encumbrances.

56A—Registration

A certificate of title will be taken to be registered upon the Registrar-General allotting
avolume and folio number in respect of the certificate of title.

57—Effect of registration of instruments

Every instrument shall, when registered, be deemed part of the Register Book, and
shall have the effect of and be deemed and taken to be a deed duly executed by the
parties who have signed the same.

58—Where 2 or moreinstruments presented at sametime

Should two or more instruments executed by the same proprietor, and purporting to
affect the same estate or interest, be at the same time presented to the
Registrar-General for registration, he shall register and endorse that instrument which
shall be presented by the person producing to him the duplicate certificate.

59—Provision for registration in case of death of party executing instrument

In case any person, who either before or after his death shall be registered as
proprietor of any land shall die after signing any instrument affecting such land, and
before registration thereof, the registration of such instrument may nevertheless be
proceeded with in accordance with this Act, and shall be valid notwithstanding such
death.

60—Per son to whom certificate or other instrument of title hasbeen issued in
error, or who wrongfully retains such instrument, may be summoned

In case it shall appear to the satisfaction of the Registrar-General that any certificate or
other instrument has been issued in error or contains any misdescription of land or of
boundaries, or that any entry or endorsement has been made in error on any certificate
or other instrument, or that any certificate, instrument, entry, or endorsement has been
fraudulently or wrongfully obtained, or that any certificate or instrument is
fraudulently or wrongfully retained, he may summon the person to whom such
certificate or instrument has been so issued, or by whom it has been so obtained or is
retained, to deliver up the same for the purpose of being cancelled or corrected, as the
case may require.
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61—Arrest of person refusing to deliver up instrument for cancellation or
correction

In case such person shall refuse or neglect to comply with such summons, the
Registrar-General may apply to the Court to issue a summons for such person to
appear before the Court and show cause why such certificate or other instrument
should not be delivered up to be cancelled or corrected; and if such person, when
served with such summons, shall neglect or refuse to attend before such Court at the
time therein appointed, it shall be lawful for such Court to issue awarrant authorising
and directing the person so summoned to be apprehended and brought before the
Court for examination.

62—Order for delivery of instrument

Upon the appearance before the Court of any person summoned or brought up by
virtue of awarrant as aforesaid, it shall be lawful for the Court to examine such person
upon oath, and to order him to deliver up such certificate or other instrument, and,
upon refusal or neglect by such person to deliver up the same pursuant to such order,
to commit him to gaol for any period not exceeding six months, unless such certificate
or instrument shall be sooner delivered up.

63—Ordersfor cancellation of instrument and alteration of Register Book

In such case, or in case a summons by the Registrar-Genera or a Judge cannot be
served upon such person as hereinbefore directed, the Court may direct the
Registrar-General to cancel or correct any certificate or other instrument, or any entry
or memorial in the Register Book relating to such land, and to substitute and issue
such certificate or other instrument, or make such entry as the circumstances of the
case may require, and the Registrar-Genera shall give effect to such order.

64—Power s of court to direct cancellation of certificate or entry

In any proceeding in the Court respecting any land, or any transaction, contract, or
application relating thereto, or any instrument, caveat, memorial, or other entry
affecting any such land, it shall be lawful for the Court to direct the Registrar-General
to cancel, correct, record, substitute, issue, or make any certificate, or any memorial or
entry in the Register Book, notwithstanding that the relevant duplicate certificate has
not been produced to him, or otherwise to do such acts and make such entries as may
be necessary to give effect to any judgment, decree, or order of such Court given or
made in such proceeding, and the Registrar-General shall obey every such direction.

65—Sear ch allowed

Any person shall have access to the Register Book, and to all instruments filed and
deposited in the Lands Titles Office for the purpose of inspection during the hours and
upon the days appointed for search.

66—Conflict between original and duplicate certificate

If there is a difference between an original certificate and the duplicate certificate, the
original prevails.
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66A—L odgement of land grant

If agrant of Crown land islodged in the Lands Titles Registration Office, the
Registrar-General must register title to the land.
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Part 6—Thetitle of registered proprietors

67—Instruments not effectual until registration

No instrument shall be effectual to pass any land or to render any land liable as
security for the payment of money, but upon the registration of any instrument in
manner herein prescribed, the estate or interest specified in such instrument shall pass,
or, as the case may be, the land shall become liable as security in manner and subject
to the covenants, conditions, and contingencies set forth and specified in such
instrument or by this Act declared to be implied in instruments of alike nature.

68—Per son named in certificate to be theregistered proprietor

The person named in or appearing by any certificate or other registered instrument as
seized of or taking any estate or interest in land shall be the registered proprietor

thereof.

69—Title of registered proprietor indefeasible, except in cases of—

Thetitle of every registered proprietor of land shall, subject to such encumbrances,
liens, estates, or interests as may be notified on the origina certificate of such land, be
absolute and indefeasible, subject only to the following qualifications:

(@

(b)

(©)

Fraud

in the case of fraud, in which case any person defrauded shall have al rights
and remedies that he would have had if the land were not under the provisions
of this Act: Provided that nothing included in this subsection shall affect the
title of aregistered proprietor who has taken bona fide for valuable
consideration, or any person bona fide claiming through or under him;

Forgery or disability

in the case of a certificate or other instrument of title obtained by forgery or
by means of an insufficient power of attorney or from a person under some
legal disability, in which case the certificate or other instrument of title shall
be void: Provided that the title a registered proprietor who has taken bona fide
for valuable consideration shall not be affected by reason that a certificate
other instrument of title was obtained by any person through whom he claims
title from a person under disability, or by any of the means aforesaid;

Erroneousinclusion of land

where any portion of land has been erroneously included, by wrong
description of parcels or boundaries, in the certificate or other instrument
evidencing the title of the registered proprietor: In which case the rights of the
person who but for such error would be entitled to such land shall prevail,
except as against aregistered proprietor taking such land bona fide for
valuable consideration, or any person bona fide claiming through or under
him;
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(d)

()

(f)

(9)

(h)

Omission of easement

where aright-of-way or other easement not barred or avoided by the
provisions of the Rights-of-Way Act 1881, or of this Act, has been omitted or
mis-described in any certificate, or other instrument of title: In which case
such right-of-way or other easement shall prevail, but subject to the
provisions of the said Rights-of-Way Act 1881 and of this Act;

Several certificatesfor the sameland

where two or more certificates shall be registered under any of the Real
Property Actsin respect of the same land: In which case the title originally
first in date of registration shall prevail but without prejudice to the effect of
anything done under Part 19A of thisAct;

Certificateto be void if any person isin possession and rightfully entitled
adversely tothefirst registered proprietor

any certificate issued upon the first bringing of land under the provisions of
any of the Real Property Acts, and every certificate issued in respect of the
said land, or any part thereof, to any person claiming or deriving title under or
through the first registered proprietor, shall be void, as against the title of any
person adversely in actual occupation of, and rightfully entitled to, such land,
or any part thereof at the time when such land was so brought under the
provisions of the said Acts, and continuing in such occupation at the time of
any subsequent certificate being issued in respect of the said land;

Wife'stitle to prevail

where a husband shall have been wrongly registered as co-proprietor of land
belonging to hiswife for her separate use or as her separate property, in
which case thetitle of the wife shall prevail except as against aregistered
proprietor taking such land bona fide for valuable consideration, or any
person bona fide claiming through or under him;

A lease or letting for not morethan a year

where at the time when the proprietor becomes registered atenant shall bein

actual possession of the land under an unregistered |ease or an agreement for

alease or for letting for aterm not exceeding one year: In which case the title
of the tenant under such lease or agreement shall prevail;

Non-payment of succession duty

where the succession duty payable in respect of the land has not been paid,
and the certificate required by section 63 of the Succession Duties Act 1929
has not been obtained: In which case any charge by law imposed on the land
in respect of such duty shall remain in force.

70—In other casestitle of registered proprietor shall prevail

In all other cases thetitle of the registered proprietor of land shall prevail,
notwithstanding the existence in Her Majesty, Her heirs, or successors, or in any
person of any estate or interest whatever whether derived by grant from the Crown or
otherwise, which but for this Act might be held paramount or to have priority; and
notwithstanding any want of notice, or insufficient notice of any application, or any
error, omission or informality in any application or proceedings.
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71—Saving of certain rights and powersviz

Nothing in the two preceding sections contained shall be construed so as to affect any
of the following rights or powers, that is to say—

(@

(b)

(©

(d)

()

(f)

Sales by Sheriff

the power of the Sheriff to sell the land of ajudgment debtor under a writ of
execution;

Salesunder order of the Court
the power of the Court to order the sale of land,;
Transmissions on bankruptcy or assignment

the right of the Official Receiver or of any trustee to land transmitted on the
bankruptcy or statutory assignment of the registered proprietor;

Contracts

the rights of a person with whom the registered proprietor shall have made a
contract for the sale of land or for any other dealing therewith;

Trusts

the rights of a cestui que trust where the registered proprietor is atrustee,
whether the trust shall be express, implied, or constructive;

Deed-poll by promoters of an undertaking

the right of promoters of an undertaking to vest land in themselves by
deed-poll pursuant to the Compulsory Acquisition of Land Act 1925 or any
Act amending the same,

provided that no unregistered estate, interest, power, right, contract, or trust shall
prevail against the title of aregistered proprietor taking bona fide for valuable
consideration, or of any person bona fide claiming through or under him.

72—K nowledge of trust not evidence of want of bona fides

Knowledge of the existence of any unregistered estate, interest, contract, or trust shall
not of itself be evidence of want of bona fides so asto affect the title of any registered
proprietor.
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Part 7—Certificates of title

73—Certificate of title

The registered proprietor of an estate of freehold in land, other than aleasehold for a
life or lives, shall be entitled to receive a certificate for that estate in the appropriate
form.

74—Joint tenants and tenantsin common

Two or more persons registered as joint proprietors of an estate or interest in land shall
be deemed to be entitled to the same as joint tenants; and in all cases where two or
more persons are entitled as tenants in common to an estate of freehold in any land,
such persons may receive one certificate for the entirety, or each may receive a
separate certificate for his undivided share and in each case the certificate must state
the shares in which they hold the land.

75—Certificatesfor remainder and reversions

The proprietor of an estate of freehold in remainder or reversion in land, for alife
estate in which a certificate has aready been issued, may have his estate registered on
the certificate issued for the life estate, or may receive a separate certificate for his
estate, which shall refer to the certificate of the particular estate.

76—M ode of inheritance or succession shall be implied

Every certificate, or other instrument of title issued to or made in favour of a
corporation, aggregate or sole, shall be deemed to extend to and include the successors
of such corporation, and every such certificate or instrument of title issued to or made
in favour of any person shall be deemed to extend to and include the legal
representatives of such person.

77—Memorialson certificates

The Registrar-General shall record on every certificate issued by him, and in such
manner asto preserve their respective priorities, memorials of al subsisting
mortgages, leases, and encumbrances, and of any dower or rent-charge to which the
land may be subject; and if such certificate be issued to a minor or to a person
otherwise under disability, he shall record thereon the age of such minor or the nature
of the disability so far as known to him.

78—Certificatesin lieu of surrendered certificates

Upon the application of any registered proprietor holding land under one or more
certificates, and the delivering up of such instruments of title, it shall be lawful for the
Registrar-General to issue to such proprietor one certificate for the whole of such land,
or several certificates each comprising portion of such land, in accordance with such
application; and upon issuing any such new certificate the Registrar-General shall
cancel the duplicates delivered up, and the originals, and shall endorse thereon a
memorandum, setting forth the occasion of such cancellation, and referring to the new
certificate issued in lieu thereof.
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78A—I ssue of new certificate on alteration etc

Where—

(8 thisAct or another Act or any other law requires the Registrar-General to
enter or endorse amemorial or memorandum or make any other entry,
endorsement or notation on a certificate; or

(b) inthe opinion of the Registrar-General he or she should enter or endorse a
memoria or memorandum or make any other entry, endorsement or notation
on acertificate or correct an error in or make any other alterationto a
certificate,

the Registrar-General may issue a new certificate that includes the memorial,
memorandum, entry, endorsement, notation, correction or other alteration in place of
the existing certificate.

79—Substituted certificate etc

)

(4)

©)

(6)

()

(8)

The Registrar-General, on application in that behalf and on proof to his satisfaction
that any duplicate certificate or any tenant's copy of a Crown lease has been lost,
mislaid or destroyed, may issue a substituted certificate or tenant's copy of Crown
lease (as the case may be).

Upon issuing a substituted certificate or tenant's copy of Crown lease the
Registrar-General shall make an endorsement thereon stating the reason for the issue
thereof and shall at the same time enter in the Register Book or the Register of Crown
L eases (as the case may be) notice of the issue of such substituted certificate or
tenant's copy of Crown lease, and the date thereof, and the reason for the issue thereof.

Every such substituted certificate or tenant's copy of Crown lease shall be available for
all purposes and uses for which the certificate or tenant's copy of Crown lease so |ost,
mislaid or destroyed would have been available, and shall supersede the duplicate
certificate or tenant's copy of Crown lease for which it is substituted.

Instead of issuing a substituted certificate the Registrar-General may cancel the
relevant folio of the Register Book, recording thereon that the folio was cancelled
pursuant to this section, and may issue anew certificate in lieu thereof.

For the purposes of this section every lease or agreement for sale of Crown lands
granted or made by or on behalf of the Crown, shall be deemed a Crown |lease.

Before issuing a substituted certificate or anew certificate or atenant's copy of a
Crown lease the Registrar-General may, wherein hisopinion it is necessary or
desirable, give notice of hisintention to do so in the Gazette or in any newspaper
circulating in the State.

80—Issue of certificates of title

Certificates of title must be issued under the seal of the Registrar-General.
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Part 7A—Title by possession to land under this Act

80A—Application for certificate based on possession

A person who would have obtained atitle by possession to any land which is subject
to this Act, if that land had not been subject to this Act, may apply to the
Registrar-General for the issue to him of a certificate of title to that land.

80B—Signatur e attestation and oper ation of application
(1) Every such application shall—
(& beinwriting in aform fixed by the Registrar-General;
(b) besigned by the applicant;

(c) contain adeclaration by the person signing it, declaring that all the statements
init aretrue.

(2) Theapplicant shall, if required by the Registrar-General, furnish him with a plan of
survey of the land.

80C—Application how dealt with

(1) TheRegistrar-General shall refer each application to the solicitor to his department,
who shall examine it and report upon it to the Registrar-General.

(2) TheRegistrar-General may thereupon in his discretion reject the application as regards
the whole or any part of the land to which it relates, or proceed as hereinafter
provided.

80D—Requisitions
The Registrar-General may—

(8 require an applicant to furnish him with any information or documents
relating to his application;

(b) notwithstanding any direction previously given by him as to the application,
reject it altogether or in part if the applicant fails to comply within a
reasonable time with any requisition made under this section.

80E—Notice of application

(1) If anapplication is not wholly rejected by the Registrar-General he shall cause a
notice of the application in aform fixed by him—

(8) to be published once at least in a newspaper circulating in the neighbourhood
of the land, and, if he thinks necessary, in any other newspaper; and

(b) to be givento any person who in the Registrar-General's opinion has or may
have any estate or interest in the land; and

(c) tobepublished in any other way or given to any other persons.

(2) Thenotice shall fix atime, not less than twenty-one days nor more than twelve
months from the first publication of the notice in a newspaper under subsection (1) of
this section, at or after the expiration of which the Registrar-General may, unless a
caveat islodged, grant the application altogether or in part.
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80F—Caveats

D

e

©)

4)

(®)

(6)

(1)

A person claiming an estate or interest in the land to which an application under this
Part relates, may at any time before the application is granted, lodge a caveat with the
Registrar-General forbidding the granting of the application.

A caveat under this section—

(8 shal state the nature of the estate or interest claimed by the person lodging it
and shall give an address at which notices and proceedings relating to the
caveat may be served;

(b) need not bein any particular form but shall be accepted by the
Registrar-General if it gives reasonable notice of the claim of the caveator.

If the Registrar-Genera is satisfied that the caveator is the registered proprietor of the
land to which the application relates, or has an estate or interest in that land derived
under or through the registered proprietor, he shall refuse the application:

Provided that the Registrar-General shall not refuse an application solely on the
ground that a person is entitled to an easement in or over the said land, but if a person
is so entitled the Registrar-General may include in any certificate of title issued to the
applicant a statement that the land is subject to the easement.

If the Registrar-General is not satisfied that the caveator is the registered proprietor of
the land or has an estate or interest therein derived under or through the registered
proprietor, he shall give notice to the caveator that the caveator is required to take
proceedings in the Court to establish histitle to the estate or interest claimed by him,
within atime specified in the notice being not less than six months after the giving
thereof.

If a caveator who has received such notice from the Registrar-General does not within
the time mentioned in the notice bring an action in the Court to obtain a declaration
that he is entitled to the estate or interest claimed by him and give written notice
thereof to the Registrar-General, or obtain from the Court an order or injunction
restraining the Registrar-General from issuing a certificate to the applicant under this
Part, the caveat shall lapse.

A lapsed caveat shall not except with the permission of the Court be renewed by or on
behalf of the same person in respect of the same estate or interest.

In any proceedings to establish the title of the caveator the issue for the Court to
decide shall be whether the caveator is the registered proprietor of the land or is
entitled to an estate or interest derived under or through the registered proprietor.

80G—Power to issue certificates

Upon or after the expiration of the time fixed by the notice under section 80E of this
Act, if the Registrar-General is satisfied that the possession on which the applicant
relieswould, if the land had not been subject to this Act, have conferred on the
applicant atitle by possession, he may issue to the applicant a certificate for an estate
in fee simple or for any other estate acquired by the applicant, free from all
encumbrances appearing by the Register Book to affect the existing title: Provided
that where a caveat has been lodged against the granting of an application the
Registrar-General shall not grant that application unless—

(&8 thecaveat haslapsed; or
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(b) proceedingstaken by the caveator to establish his title have been finally
disposed of, and in those proceedings the caveator has failed to establish his
title, or to obtain from the Court an injunction restraining the
Registrar-General from issuing a certificate to the applicant.

80H—Cancdllation of instruments

(1) Whereacertificate for any land isissued under this Part the Registrar-General—

(@ shall cancel the existing certificate for that land and any instrument, entry or
memorial in the Register Book altogether or to such extent asis necessary to
give effect to the certificate issued;

(b) shall endorse on every certificate so cancelled a memorandum stating the
circumstances and authority under which the cancellation is made.

(2) Upon the cancellation of a certificate, instrument, entry or memorial pursuant to this
section, the estate and interest evidenced thereby shall cease and determine.
80l —Fees

The fees payable upon an application under this Part and in respect of the issue of a
certificate under this Part shall be the same as if the application were an application to
bring land under the provisions of this Act.
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Part 8—Easements

81—Certificates may contain statement of right-of-way or other easement

Any certificate hereafter issued may contain a statement therein or entry thereon to the
effect that the land therein described has appurtenant thereto any easement, or that the
person therein named is entitled to any easement in gross, or that the land therein
described is subject to any right or rights-of-way or other easement.

82—Description of easement

Every such statement or entry shall fully set forth atrue and accurate description of
the easement, or, if the instrument creating the same be enrolled or deposited in the
Genera Registry Office, or deposited in the Lands Titles Registration Office, shall
refer to such instrument.

83—Registered proprietor not to be subject to rights-of-way not mentioned in
certificate

The registered proprietor of land brought under the provisions of the Real Property
Act of 1861 after the passing of the Rights-of-Way Act 1881 or of land hereafter
brought under the provisions of this Act shall be deemed to hold the land comprised in
the certificate of such land subject to such rights-of-way only as are mentioned and set
forth in such certificate.

84—Easement not binding on registered proprietor subsequently acquiring
land bona fide for value unless entered on certificate of title

No easement hereafter created by express grant or transfer over or in respect of any
servient land under the provisions of this Act shall be binding on any registered
proprietor subsequently taking the land bona fide for valuable consideration, unless
such easement shall be entered on the original certificate of such land, and aso upon
the duplicate certificate.

85—L and to be held free of rights-of-way

The registered proprietor of any land shall, as from the eighteenth day of November,
1886, hold the same freed and discharged from all rights-of-way existing on or before
that date and not entered upon the original certificate of such land in pursuance of an
application made on or before such date under the Rights-of-Way Act 1881.

86—Public rights-of-way etc not within this Act

Rights-of-way or other easements now or hereafter acquired or enjoyed by the public
in, over, along, or across any servient land shall not be deemed to be rights-of-way or
easements within the meaning of this Part of this Act, or in respect of which
applications may be made or caveats entered, and nothing herein contained shall
derogate from any such rights or easements, or be deemed to confer on the registered
proprietor of any such servient land aright to interfere with or obstruct the public use
of any way or other easement so acquired or enjoyed as aforesaid.
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87—Certificates heretofor e issued conclusive evidence of right-of-way therein
described

Every certificate issued before the eighteenth day of November, 1881, containing
therein a statement to the effect that the registered proprietor is seized of the land
therein described, subject to or together with any right-of-way therein described or
delineated, or together with any easement therein described, shall be deemed to
operate as a grant or reservation, as the case may be, of such right-of-way or other
easement, and such certificate shall, except in the case of fraud, be received in all
Courts as conclusive evidence of the existence of such right-of-way or other easement:

Provided that this section shall not apply to any right-of-way or other easement, the
title to which is now the subject of pending litigation in any Court of Law, or to any
right-of-way or other easement, the right to which has been concluded in any Court
adversely to such right-of-way or easement.

88—Entry asto easement to be made on original and duplicate certificates of
title

Whenever any right-of-way or other easement appurtenant to land under the
provisions of this Act over land also under its provisions shall hereafter be granted or
created, the Registrar-General shall make such entry on the original and duplicate
certificates for the dominant and servient lands as he thinksfit.

89—Short form of describing right-of-way

The words "a free and unrestricted right-of-way" in any instrument shall be deemed to
imply the words set forth in Schedule 5 hereto so far as they shall be applicable as
fully and effectually asif set out at length in such instrument.

89A—Incor poration of long forms of easementsin instruments

Where, in an instrument, a short form set out in Schedule 6 is used to grant or create
an easement the instrument shall, unless the contrary intention appears, be deemed to
incorporate the corresponding long form of that easement set out in the Schedule.

90—Deposit of plan showing rights-of-way

(1) Any registered proprietor of any land may deposit with the Registrar-General a plan of
subdivision of the said land, showing the rights-of-way intended to be created by such
proprietor over such land, and every subsequent registered proprietor of the said land,
or any part thereof, shall be entitled to aright-of-way over al the rights-of-way shown
in such plan, unless otherwise declared in his certificate.

(2) Subsection (1) shall not apply to aplan of subdivision deposited with the
Registrar-General after the commencement of the Real Property Act Amendment Act
(No. 2) 1985.

90A—Application of sections 90B, 90C, 90D, 90E and 90F

(1) Sections90B, 90C, 90D and 90E apply to, and in relation to, an easement whether the
dominant and servient land are under the provisions of this Act and the easement has
been entered on a certificate under this Part or not and whether the easement is created
by instrument or by operation of a provision of this Act or some other Act or by
operation of some other law.
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)

Section 90F only appliesto, and in relation to, an easement if the dominant and
servient land are under the provisions of this Act.

90B—Variation and extinguishment of easements

)

e

©)

(38)

(3D)

Subject to this section, the Registrar-General may on application (in aform approved
by the Registrar-General) by the proprietor of the dominant or servient land or on the
Registrar-General's own initiative—

(@ vary the position of, or extend or reduce the extent of, an easement over
servient land; or

(b) vary an easement by extending the appurtenance of the easement to other land
owned by the proprietor of the dominant land; or

(c) extinguish an easement.

Subject to this section, the Registrar-General must not act under subsection (1) except
on the application, or with the written consent, of the proprietor of the dominant land
and the servient land and with the written consent of all other persons who—

(@ inthe case of land under the provisions of this Act—appear from the Register
Book to have, or to claim, an estate or interest in the dominant or servient
land;

(b) inthe case of land that is not under the provisions of this Act—are known to
the Registrar-General (or who become known to the Registrar-Genera after
making reasonable enquiry) to have, or to claim, an estate or interest in the
dominant or servient land.

The Registrar-General may dispense with the consent of the proprietor of the
dominant or servient land required by subsection (2) if the Registrar-General is
satisfied that—

(& notice complying with subsection (3e) has been given to the proprietor; and
(b) 28 days has passed since the notice was given; and
(c) theproprietor's estate or interest in the dominant or servient land will not be

detrimentally affected by the proposed variation or extinguishment of the
easement.

The Registrar-General may dispense with the consent of a person required by
subsection (2) (other than the proprietor of the dominant or servient land) if he or she
is satisfied that the person's estate or interest in the dominant or servient land will not
be detrimentally affected by the proposed variation or extinguishment of the easement.

Without limiting the generality of subsection (3) or (3a), where—

(8 theoriginal purpose of aright-of-way was to provide access to the dominant
land to which it is appurtenant; and

(b) theright-of-way can no longer be exercised by the proprietor of that land for
that purpose because the land has subsequently been separated from the
right-of-way by the creation of intervening allotments,
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the Registrar-General may extinguish the right-of-way without the consent of a person
required by subsection (2) if he or sheis satisfied that there is no reason to believe or
suspect that the proprietor of that land, or a successor in title of the proprietor, has any
reasonable prospect of using the right-of-way for access to that land in the future.

(3c) Without limiting the generality of subsection (3) or (3a), where dominant land is
separated from a right-of-way appurtenant to the land by intervening land and the
Registrar-General is satisfied that the continued existence of the right-of-way would
not enhance the use or enjoyment of the dominant land, he or she may extinguish the
right-of-way without the consent of a person required by subsection (2).

(3d) Before taking action under subsection (3b) or (3c) the Registrar-General must be
satisfied that—

(@ notice complying with subsection (3e) has been given to the proprietor of the
dominant land; and

(b) 28 days has passed since the notice was given.
(3e) The notice referred to in subsections (3) and (3d) must—
(8 beapproved by the Registrar-General; and

(b) include details of the proposed variation or extinguishment of the easement;
and

(c) invitethe person to whom it is given to make representations to the
Registrar-General in relation to the proposal within 28 days.

(4) The Registrar-General may extinguish an easement under subsection (1) without the
consent of a person required by subsection (2) if—

@ —

(i) intheopinion of the Registrar-General it is not reasonably
practicable to ascertain the identity or whereabouts of that person;
and

(il) the Registrar-General is satisfied that the proprietor of the dominant
land has ceased to exercise the rights conferred by the easement; and

(b) the Registrar-General has published naotice of hisor her intention to act under
subsection (1) in the Gazette and in a newspaper circulating generally
throughout the State; and

(c) wherethe person'sidentity is known—the Registrar-General has sent notice
of hisor her intention to act under subsection (1) by post addressed to the
person at his or her last address known to the Registrar-General; and

(d) atleast 21 days has elapsed since—
(i)  notice was published under paragraph (b); and
(i)  where paragraph (c) applies, notice was posted under that paragraph.

(6) Subject to subsection (7), the proprietor of dominant land cannot transfer or convey
the land without the easement that is appurtenant to it.

(7) The proprietor of dominant land or of some part of it may transfer or convey part of
the land without the appurtenant easement if rights under the easement continuein
existence in respect of some other part of the dominant land.
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(11)
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The easement is extinguished in respect of land transferred or conveyed under
subsection (7).

Where, in the opinion of the Registrar-General, the creation or continuance of an
easement was, or was likely to have been, a requirement on which—

(8 theissue of acertificate by the Development Assessment Commission under
section 51 of the Development Act 1993; or

(b) theissue of acertificate by a council or the South Australian Planning
Commission under Part 19AB; or

(c) theapprova of an application for the deposit of a strata plan by the South
Australian Planning Commission or a council; or

(d) the consent or approval of an authority under a corresponding previous
enactment,

was based—
(e) the easement cannot be varied or extinguished under this section; and
(f) the appurtenance of the easement cannot be extended to other land under this
section; and

(g) theeasement cannot be merged with the servient land by transfer or
conveyance of the easement to the proprietor of the servient land or the
transfer or conveyance of the servient land to the proprietor of the easement;
and

(h) part of the dominant land cannot be transferred or conveyed separately from
the easement thereby extinguishing the easement in respect of that land,

without the consent of the Development Assessment Commission.

Upon the variation or extinguishment of an easement under this section the
Registrar-General must make such consequential entries in the Register Book or such
entries in the records of the General Registry Office as he or she considers necessary.

A referencein this section to dominant land includes a reference to an easement that is
not appurtenant to any land.

This section is subject to and does not derogate from any other Act relating to the
variation or extinguishment of easements of a particular class.

90C—Easement and servient land may be vested in same person

D

)

©)

Subject to this section, a person may be the proprietor of an easement and the servient
land that is subject to the easement and accordingly a person may grant an easement to
himself or herself.

Subject to this section, if an easement and the servient land are vested in the same
person by transfer or conveyance the easement will not merge with the servient land
unless the transfer or conveyance expresses the intention that it should do so.

An easement is extinguished by the amalgamation of the dominant and servient land
under Part 19AB Division 3.

[1.2.2010] Thisversion is not published under the Legislation Revision and Publication Act 2002



Real Property Act 1886—1.6.2009
Part 8—Easements

(4) Wherethewhole or part of the land within the boundaries of an easement is
amal gamated with the whole or part of the dominant land by the reconstitution of
allotment boundaries upon deposit of a plan of division in the Lands Titles
Registration Office, the easement is extinguished insofar as it extended over the
amalgamated land.

90D—Survey of easement

Before registering an instrument creating or varying an easement, the
Registrar-General or the Registrar-General of Deeds may require the parties to the
instrument to lodge a survey prepared by alicensed surveyor that delineates the
boundaries of the easement.

90E—No privateright-of-way over public street or road
(1) A private right-of-way cannot subsist over a public street or road and accordingly—

(@ aprivateright-of-way cannot be granted, reserved or otherwise created over a
public street or road; and

(b) upon land becoming a public street or road all private rights-of-way over the
land are extinguished; and

(c) al private rights-of-way existing over public streets or roads immediately
before the commencement of the Real Property (Miscellaneous) Amendment
Act 1994 are extinguished.

(2) Subsection (1) extinguishes aright-of-way only in respect of land that is a public
street or road and the right-of-way remainsin force in respect of other land (if any)
that is subject toit.

(3 Inthissection—
a public street or road means—

(8 apublic street or road within the meaning of Part 17 of the Local Government
Act 1934,

(b) athoroughfare vested in acouncil, an authority or the Crown by
section 223LF or by a corresponding previous enactment;

(c) apublicroad referred to in section 27CA of the Highways Act 1927,
that the public is entitled to use as a street, road or thoroughfare.

90F—Easement subject to existing mortgage etc

If, when an easement is created over servient land, the dominant land, or any part of it,
is subject to amortgage or an encumbrance, the easement is also subject to the
mortgage or encumbrance if—

(8 theinstrument granting the easement providesthat it is subject to the
mortgage or encumbrance; and

(b) the mortgagee or encumbrancee has endorsed his or her consent to that on the
instrument.
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Part 9—Crown leases

91—Interpretation of Crown lease

For the purpose of this Part of this Act, every lease or agreement for sale of Crown
lands hereafter granted, or made by or on behalf of the Crown, shall be deemed a

Crown lease.

92—Per son now holding under lease or agreement may surrender

Every person now holding any Crown lands under any lease or agreement for sale
granted or made by or on behalf of the Crown may, subject to the approval of the
Minister of Lands, surrender his lease or agreement for a Crown lease of the land
remaining subject to such lease or agreement, upon all the same terms as shall have
been applicable to such land prior to the surrender, but so that every person having
any estate or interest in the surrendered land shall concur in the surrender.

93—Execution and Registration of Crown Lease

D

@

©)

The parties to a Crown Lease must execute two copies of the lease one of which must
be lodged with the Registrar-General for inclusion or recording in the Register of
Crown Leases and the other of which must be delivered to the lessee.

The Register of Crown Leases may take the form of the individual copies of the leases
bound into a book or kept separately or of records made by an electronic,
electromagnetic, optical or photographic process or both of those forms.

A Crown Lease will be taken to be registered upon the Registrar-General allotting a
volume and folio number in respect of the lease.

94—Forfeitureetc of Crown Lease

The forfeiture or determination of a Crown Lease will not take effect until the
forfeiture or determination has been entered in the Register of Crown Leases by the
Registrar-General.

95—Not to give any greater effect than if this Act had not been passed. The

Minister of Lands may makeregulations

Nothing herein contained or hereby implied shall be construed to give any greater
effect or different construction to any Crown lease registered pursuant to this Part of
this Act than would have been given to it if this Act had not been passed, nor shall any
right or remedy, which the Crown would otherwise have possessed, be in any way
prejudiced or altered. The Minister of Lands may, from time to time make any
regulations which may be considered expedient for giving effect to this Part of this
Act, and all such regulations, when published in the Government Gazette, shall have
the force of law.
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Part 10—Transfers
96—Transfers

When any land is intended to be transferred, or any right-of-way or other easement is
intended to be created or transferred, the registered proprietor shall execute a transfer
in the appropriate form, which transfer shall, for the description of the land intended to
be dealt with, refer to the certificate of such land, or shall give such description as may
be sufficient to identify the same, and shall contain or have endorsed thereon a
memorandum of all leases, mortgages, and encumbrances to which the land shall be
subject, and an accurate statement of the estate or interest intended to be transferred or
created.

96AA—Creation of easements by reservation

An easement may be created on the transfer under this Act of an estate of freehold or
the granting of an estate of leasehold under this Act by reservation of the easement to
the transferor or lessor in the instrument of transfer or the lease.

96A—Acceptance of transfer

Every transfer shall contain a statement signed by the transferee indicating that he
accepts the transfer or grant of the land, right-of-way or easement: Provided that—

(@ the Registrar-General may accept and register atransfer without such a
statement if heis satisfied that it is difficult or impossible to procure the
signature of the transferee;

(b) wherethetransferee is an infant or mentally incapacitated person, the transfer
may be signed by his or her guardian or the administrator or committee of his
or her estate; and the acceptance under this section of atransfer on behalf of
an infant shall not affect any right of that infant or of any person on his behalf
to avoid or disclaim the transfer.

97—Transferee of land subject to mortgage or encumbrance to indemnify
transferor

In every instrument purporting to transfer land mortgaged or encumbered there shall
be implied the following covenant by the transferee with the transferor, and so long as
such transferee shall remain the registered proprietor, with the mortgagee or
encumbranceg, that isto say—That the transferee will pay the principal, interest, and
other moneys secured by such mortgage or encumbrance, after the rate and at the time
or times specified therein, and will indemnify and keep harmless the transferor from
and against such principal, interest, and other moneys and from and against all liability
in respect of any of the covenants contained in such mortgage or encumbrance or by
this Act implied on the part of the transferor.
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98—On registration of transfer, grant or certificate to be cancelled

When atransfer purporting to transfer any estate of freehold is presented for
registration, the duplicate certificate shall (except as herein otherwise provided) be
delivered to the Registrar-General; and the Registrar-General shall, upon registering
the transfer, enter on the original certificate and aso on the duplicate certificate (if
delivered to him) a memorandum cancelling the same, either wholly or partialy,
according as the transfer purports to transfer the whole or part only of the land
comprised in such certificate.

99—Unlesswhole of land transferred

In case the whol e of the land comprised in any certificate is transferred, such
certificate need not be cancelled, but upon the transfer being registered and a
memorial thereof entered on the duplicate certificate, the Registrar-General may
deliver such duplicate to the transferee or other person entitled thereto.

100—New certificate to purchaser and balance certificate to registered
proprietor

The Registrar-General shall, upon cancelling any certificate, either wholly or partialy,
pursuant to any transfer, issue to the transferee a certificate of the land mentioned in
the transfer, and every such certificate shall refer to the transfer; and the
Registrar-General shall, whenever required by the proprietor of any portion or balance
of land included in a partialy cancelled certificate, issue to such proprietor a
certificate for the portion or balance of which heis proprietor: Provided that the
Registrar-General may in his discretion at any time without being so required by the
said proprietor, issue to the said proprietor a certificate or certificates for the said
portion or balance or any part or parts thereof.

102—Memorial of order for sale of land for non-payment of rates

Whenever the Court or a Judge under the powers conferred by the Local Government
Act 1934 or any Act or Acts amending the same, or any other Act, shall have made an
order for the sale of any land under the provisions of this Act, the Registrar-General
shall, upon being served with a copy of the order, mark thereon the time of such
service, and shall enter amemorial thereof in the Register Book, which shall operate
as acaveat against alienation other than in pursuance of such order while the same
remainsin force.

103—Registration of transfer hereunder

Upon the production to him of atransfer of the land duly executed in pursuance of any
such order, the Registrar-General shall (without requiring the production of the
duplicate certificate) register such transfer, and enter on the original certificate a
memorandum cancelling the same either wholly or partially, as the case may require,
and shall issue to the transferee a certificate of the land comprised in such transfer,
free from al encumbrances, charges, exceptions, qualifications, and conditions
whatsoever other than those mentioned in the transfer.
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104—Dischar ge of memorial

In any such case, if only a portion of the land comprised in any certificate has been
sold, and the whole of the arrears of rates, interest, and costs appear to be satisfied by
the sale of the land transferred, a statement to that effect shall be appended to the
transfer, signed by the Master or other officer of the Court acting in that behalf; and
thereupon the Registrar-General shall make an entry on the partially cancelled
certificate in the Register Book, discharging the memorial of the order entered
thereon.

105—Saleunder writ of fieri faciasor decree, warrant or order of court

No execution issued prior to or after the passing of this Act shall bind, charge, or
affect any land, but the Registrar-General shall, on being served with a copy of any
writ or warrant of execution against land, or of any decree or order (other than an
order for sale for non-payment of rates) affecting land issued out of or made by the
Court, or any Court of insolvency or other Court of competent jurisdiction,
accompanied by a statement signed by any party interested, or by his attorney,
solicitor, or agent, specifying the land sought to be affected thereby, mark upon such
copy the time of such service, and shall enter amemorial of such writ, warrant, decree,
or order on the original certificate, which shall operate as a caveat against alienation
other than in pursuance of such writ, warrant, decree, or order, while the same remains
inforce.

106—Transfer not to be valid against purchaser until entry of writ

Until such service and entry no sale or transfer under any such decree, order, writ, or
warrant shall be valid as against a purchaser for valuable consideration,
notwithstanding the purchaser had actual or constructive notice of such decree, order,
writ or warrant.

107—Transfer on saleunder writ, warrant, decree or order

After any land so specified as aforesaid shall have been sold under any writ, warrant,
decree, or order, the Registrar-General, on receiving atransfer thereof in the
appropriate form, shall, subject to the provisions hereinafter contained, register such
transfer by making an entry thereof in the Register Book, and on such entry being
made the purchaser shall be deemed the transferee and registered proprietor of the
land so sold; and every sale under any such writ, warrant, decree, or order shall take
priority over and be effectual as against any other dealing affecting such land, entered
into or transacted after the service of the writ, warrant, decree, or order, and the entry
thereof on the original certificate.

108—Production of duplicate instrument not required on transfer under
decreeor order, writ, or warrant
The Registrar-General may register atransfer under any decree or order, or under any

writ or warrant of execution of a Court, as hereinbefore mentioned, without requiring
the production of the duplicate certificate, or other instrument of title.
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109—Satisfaction of writ, warrant, decree, or order

The Registrar-General shall, upon production to him of sufficient evidence of the
satisfaction of any such decree, order, writ, or warrant as aforesaid, cause an entry of
such satisfaction to be made in the Register Book, and on such entry such writ,
warrant, decree, or order shall be deemed to be satisfied.

110—L apse of writ, decree, warrant, or order

Every decree, order, writ, or warrant of execution shall cease to bind, charge, or affect
any land, unless a transfer upon a sale under such writ, warrant, decree, or order shall
be presented for registration within six months from the day on which the copy was
served, or within such extended time as the Court shall order.

111—Transfer by registered proprietor to spouse etc

The registered proprietor of any estate or interest in land may transfer such estate or
interest, or any part thereof, to the wife or husband of such registered proprietor, or to
such registered proprietor, and any other person or persons as joint tenants or tenants
in common, and may limit any estates by remainder or otherwise, without limiting any
use, or executing any re-assignment; and upon the registration of any such transfer the
estate or interest thereby dealt with or transferred shall vest in the transferee or
transferees, according to the intent and meaning appearing in and expressed by such
instrument.

112—Dealings befor e issue of certificate

Upon the production of the receipt of the Treasurer in full satisfaction of the
purchase-money of any land alienated in fee from the Crown, together with atransfer,
mortgage, lease, or other instrument, duly executed by the purchaser from the Crown
of such land, the Registrar-General shall endorse upon such receipt such memorial as
he isrequired to enter in the Register Book upon the registration of any dealing of a
like nature with land in respect of which a certificate has been registered, and so on
from time to time with respect to any other dealing before the registration of the
certificate for the said land, and every such instrument shall thereupon be held to be
duly registered, and the Registrar-General shall file such receipt and such instrument
in his office; and, upon the registration of the certificate for such land, the
Registrar-General shall enter thereon amemorial of such dealing, and shall endorse
such instrument with the memorandum of registration as prescribed on the registration
of instruments generally.

113—Deed-poll by promoters of undertakings under Lands Clauses Acts

Every deed-poll by virtue of which any land under the provisions of this Act or of any
of the Real Property Acts, shall have been, or shall hereafter be, vested in the
promoters of an undertaking as provided by the Lands Clauses Consolidation Act, or
any amendment thereof, or the Compulsory Acquisition of Land Act 1925, or any Act
substituted for or amending that Act, shall have the same effect as a transfer executed
by the registered proprietor of the land comprised in such deed-poll.
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114—M ode of registration of such deed-pall

The Registrar-General shall, upon any such deed-poll being lodged with him by the
promoters of the undertaking, register the same upon the original certificatein like
manner as transfers are registered, and shall require the registered proprietor, or any
depositee, mortgagee, encumbrancee, or other person having the custody or control of
the same, to deliver up the duplicate certificate for the purpose of having an entry of
the deed-poll made thereon; and the Registrar-General shall, after such registration,
cancel the original certificate, and when produced to him, the duplicate thereof, and
shall issue a certificate of the land comprised in the deed-poll to the promoters of the
undertaking, and a new certificate for the balance of the land comprised in the
certificate to the proprietor thereof: Provided that all expenses of and incidental to
obtaining such certificates shall be borne by the promoters of the undertaking.

115—This Act not to lessen effect of deed-poll heretofore or hereafter executed

Nothing herein contained shall lessen, or, except as expressly hereinbefore provided,
alter the effect of any deed-poll heretofore or hereafter executed, and no transferee
from aregistered proprietor under atransfer subsequent in date to such deed-poll shall
be entitled to any estate or interest in the lands mentioned in such deed-poll, nor to any
priority over the promoters executing the same.

115A—I ssue of certificate whereland isvested by operation of law

Despite anything in this Act or any other Act or law, if the Registrar-General is
satisfied that an estate or interest in land has become vested in a person by operation
of an Act, the Registrar-General may (whether or not an appropriate application has
been made by that person)—

(8 inthe case of land under the provisions of this Act—without the execution or
production of any instrument or document whatsoever, register the person as
the proprietor of that estate or interest in the land and enter on the certificate
of titte amemoria of the vesting of the estate or interest; or

(b) inthe case of land not under the provisions of this Act—without the
execution or production of any instrument or document whatsoever, bring the
land under the provisions of this Act, register the person as the proprietor of
that estate or interest in the land and issue a certificate of title on which has
been entered amemorial of the vesting of the estate or interest.
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Part 11—L eases and surrenders

116—L ands, how leased

When any land is intended to be leased for alife or lives, or for any term of years
exceeding one year, the registered proprietor shall, or for any less term may, execute a
lease in the appropriate form.

117—Contents of lease

Every such lease shall, for description of the land intended to be dealt with, refer to
the certificate of the land, or shall give such other description as may be necessary to
identify the land, and aright for or covenant by the lessee to purchase the land therein
described may be stipulated in such lease, and shall be binding.

118—L eases not to bind non-consenting mortgagees or encumbrancees

No lease of mortgaged or encumbered land shall be valid and binding against any
mortgagee or encumbrancee of the land unless such mortgagee or encumbrancee shall
have consented in writing to such lease prior to the same being registered.

119—L easefor oneyear need not beregistered

Every registered dealing with land shall be subject to any prior unregistered lease or
any agreement for lease or for letting for aterm not exceeding one year to atenant in
actual possession thereunder: Provided that no right or covenant to purchase the
freehold contained in any such unregistered lease or agreement, nor any right or
covenant for renewal of such lease or agreement shall be valid as against any
subsequent purchaser of the reversion, lessee, mortgagee, or encumbrancee, unless
such lease or agreement be registered or protected by caveat.

119A—Standard ter ms and conditions of lease

(1) A person may deposit with the Registrar-General for filing in the Lands Titles
Registration Office a document containing terms and conditions for incorporation as
standard terms and conditions in leases under this section.

(2) A lease may provide that standard terms and conditions, as contained in a document
deposited with the Registrar-General under subsection (1)—

(@ areincorporated in the lease; or

(b) areincorporated in the lease subject to exclusions or amendments specified in
the lease,

and, in that event, the lease has effect asif those terms and conditions were (subject to
any exclusions or amendment specified in the lease) contained in the |ease.

(3 Where alease makes provision for incorporation of standard terms and conditions
(either with or without exclusions or amendments), the lessor must, before execution
of the lease by the lessee, provide the lessee with a copy of the standard terms and
conditions.

Maximum penalty: $500.
(4) Non-compliance with subsection (3) does not affect the validity or effect of alease.

[1.2.2010] Thisversion is not published under the Legislation Revision and Publication Act 2002 1



Real Property Act 1886—1.6.2009
Part 11—L eases and surrenders

120—L ease may be surrendered by separate instrument

(1) A registered lease may be surrendered by instrument in the appropriate form, signed
by the lessee and lessor.

(2) Onregistering an instrument under subsection (1), the Registrar-General must enter a
memorial of the surrender in the Register Book and may, if in the Registrar-Genera's
opinion it is necessary or desirable to do so, endorse the surrender on the duplicate
certificate.

121—Registrar-General may enter surrender

Where a lessee shall have delivered to the lessor, or his agent, the duplicate of the
lease, accompanied by some writing signed by the lessee evidencing his intention to
give up possession of the land comprised in such lease, the Registrar-General may,
upon application by the lessor, and production of such evidence as he may require that
the lessee has abandoned the occupation of the land comprised in the lease, make an
entry in the Register Book of the surrender of such lease.

122—Effect of entry of surrender

Upon every entry made in the Register Book, in pursuance of either of the two
preceding sections, the estate or interest of the lessee in the land shall revest in the
lessor.

123—Surrender wher e lease subject to mortgage or under -lease

No lease mortgaged or encumbered, or of land mortgaged or encumbered, prior or
subsequently to the registration of such lease, shall be so surrendered without the
consent thereto in writing of the mortgagee or encumbrancee, and every surrender of a
lease, whether by operation of law, by act of parties, or pursuant to the provisions
hereinafter contained on bankruptcy or statutory assignment, shall be subject to any
registered under-lease, or to any unregistered under-lease, or agreement for
under-lease or under-letting for aterm not exceeding one year to atenant in actua
possession thereunder.

124—Covenantsto beimplied in every lease against the lessee

In every lease there shall be implied the following covenants by the lessee with the
lessor, that isto say:

(@ that hewill pay the rent thereby reserved at the times therein mentioned, and
all rates and taxes which may be payable in respect of the demised property,
during the continuance of the lease;

(b) that hewill keep and yield up the demised property in good and tenantable
repair, reasonable wear and tear excepted.

125—Powersto beimplied in lessor

In every lease there shall also be implied the following powers in the lessor, that isto
say:
(@ power to distrain according to law;
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(b) that he may, by himself or his agents, at all reasonable times, enter upon the
demised property, and view the state of repair thereof, and may serve upon
the lessee, or leave at hislast or usual place of abode in the State, or upon the
demised property, anotice in writing of any defect, requiring him within a
reasonable time, to be therein prescribed, to repair the same;

(c) thatin casetherent, or any part thereof, shall be in arrear for the space of
three months, although no demand shall have been made thereof, or in case
default shall be made in the fulfilment of any covenant, whether expressed or
implied in such lease, on the part of the lessee, and shall be continued for the
space of three months, or in case the repairs required by such notice as
aforesaid shall not have been completed within the time therein specified, it
shall be lawful for the lessor to re-enter upon and take possession of the
leased premises.

126—Registrar-General to note particularsof re-entry in Register Book

The Registrar-General, upon proof to his satisfaction of re-entry by the lessor, in
manner prescribed by the lease, or under the power in the third subsection of the last
preceding section provided for, or of recovery of possession by alessor, by any
proceeding in law, shall note the same by entry in the Register Book, and the estate of
the lessee in such land shall thereupon determine, but without releasing him from his
liability in respect of the breach of any covenant in such lease expressed or implied.
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Part 12—M ortgages, encumbrances, and dischar ges

128—L ands, how mortgaged or encumbered

Whenever any land isintended to be charged or made security in favour of any person
the registered proprietor shall execute a mortgage in the appropriate form; and
whenever any land isintended to be charged with, or made security for, the payment
of an annuity, rent-charge, or sum of money, in favour of any person, the registered
proprietor shall execute an encumbrance in the appropriate form.

129—Contents of mortgage or encumbrance

(1) Every such instrument shall, for description of the land intended to be dealt with, refer
to the certificate of the land, or shall give such other description as may be necessary
to identify the same, and shall contain an accurate statement of the estate or interest
intended to be mortgaged or encumbered, and shall also contain or have endorsed
thereon a memorandum of all leases, mortgages, and encumbrances (if any) affecting
such land.

(2) Where, in any such mortgage or encumbrance—

(8 therate of interest, the manner of repayment of the principal sum and interest
or any other term that, in the opinion of the Registrar-General, relatesto the
substance of the transaction is determined by reference to some other
document; or

(b) the mortgagor or encumbrancer is required to—

(i)  build in accordance with any plans and specifications which arein
existence at the date of the mortgage or encumbrance; or

(i) do or refrain from doing any other act or thing by reference to some
other document and the requirement is not, in the opinion of the
Registrar-General, adequately set forth in the instrument lodged for
registration,

the Registrar-General may require that a copy of the plans and specifications or the
document concerned be attached to the mortgage or encumbrance or be deposited in
the General Registry Office or in any other public registry in the State.

129A—Standard terms and conditions of mortgage or encumbrance

(1) A person may deposit with the Registrar-General for filing in his office a document
containing terms and conditions for incorporation as standard terms and conditionsin
mortgages or encumbrances under this section.

(2) A mortgage or encumbrance may provide that standard terms and conditions, as
contained in a document deposited with the Registrar-General under subsection (1)—

(8 areincorporated in the mortgage or encumbrance; or

(b) areincorporated in the mortgage or encumbrance subject to exclusions or
amendments specified in the mortgage or encumbrance,

and, in that event, the mortgage or encumbrance has effect asif those terms and
conditions were (subject to any exclusions or amendment specified in the mortgage or
encumbrance) contained in the mortgage.
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(4)

Where a mortgage or encumbrance makes provision for incorporation of standard
terms and conditions (either with or without exclusions or amendments), the
mortgagee or encumbrancee must, before execution of the mortgage or encumbrance
by the mortgagor or encumbrancer, provide him or her with a copy of the standard
terms and conditions.

Non-compliance with subsection (3) does not affect the validity or effect of a
mortgage or encumbrance.

130—Covenant to beimplied in every mortgage

In every mortgage and encumbrance there shall be implied a covenant by the
mortgagor or encumbrancer with the mortgagee or encumbrancee that he will repair
and keep in repair al buildings and other improvements erected and made upon the
mortgaged or encumbered land, and that the mortgagee or encumbrancee may, at all
convenient times, until the mortgage or encumbrance be redeemed, be at liberty, with
or without surveyors or others to enter into and upon such land to view and inspect the
state of repair of such buildings and improvements.

130A—Implied covenant in encumbrance

In every encumbrance executed after the twenty-third of December, 1893, unlessit is
therein otherwise provided, there shall be implied a covenant by the encumbrancer
with the encumbrancee that he will pay the annuity, rent-charge or other sum of
money thereby secured at the times and in the manner therein mentioned.

131—Subsequent mortgagees or encumbrancees, may redeem prior mortgages

etc

In case the money secured by any mortgage or encumbrance shall be due, and the
mortgagee or encumbrancee shall require payment of the same, it shall be lawful for
any other mortgagee or encumbrancee of the same land to tender and pay to the
mortgagee or encumbrancee requiring such payment, the money due upon his security,
and the mortgagee or encumbrancee making such payment shall be entitled to a
transfer of the estate and interest of the mortgagee or encumbrancee requiring such
payment.

132—Natur e of mortgage and encumbrance, and procedurein case of default

Every mortgage and encumbrance under this Act shall have effect as a security, but
shall not operate as atransfer of the land thereby charged and in case default be made
in the payment of the principal sum, interest, annuity, or rent-charge, or any part
thereof thereby secured, or in the observance of any covenant therein expressed or
implied, and such default be continued for the space of one month, or for such other
period of time as may therein for that purpose be expressly limited the mortgagee or
encumbrancee may give to the mortgagor or encumbrancer notice in writing to pay the
money then due or owing on such mortgage or encumbrance, or to observe the
covenants therein expressed or implied, as the case may be, and that sale will be
effected if such default be continued, or may Ieave such notice on the mortgaged or
encumbered land, or at the usual or last known place of abode in South Australia of
the mortgagor or encumbrancer.
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133—Power of sale

If such default be continued for the further space of one month from the date of such
notice, or for such other period as may in such instrument be for that purpose limited,
the mortgagee or encumbrancee is hereby authorised and empowered to sell the land
so mortgaged or encumbered, or any part thereof, and all the estate and interest therein
of the mortgagor or encumbrancer, and either altogether or in lots, by public auction
or by private contract, or by both such modes of sale, and subject to such conditions as
he may think fit, and to buy in and resell the same without being liable for any loss
occasioned hereby, and to make and execute all such instruments as shall be necessary
for carrying the sale thereof into effect.

134—M ortgagee'sreceipt to dischar ge pur chaser

All sales contracts, matters, and things authorised by the last preceding section shall
be asvalid and effectual asif the mortgagor or encumbrancer had made, done, or
executed the same, and the receipt or receiptsin writing of the mortgagee or
encumbrancee shall be a sufficient discharge to the purchaser of the land, or any
portion thereof, for so much of his purchase-money as may be thereby expressed to be
received; and no such purchaser shall be answerable for the loss, misapplication, or
non-application, or be obliged to see to the application of the purchase-money by him
paid, nor shall he be concerned to inquire as to the fact of any default, or notice having
been made or given, as aforesaid.

135—Appropriation of proceeds

The purchase-money to arise from the sale of any such land shall be applied: First—In
payment of the expenses occasioned by such sale: Secondly—In payment of the
moneys which may then be due or owing to the mortgagee or encumbrancee:
Thirdly—In payment of subsequent mortgages or encumbrances, if any, in the order
of priority; and the surplus, if any, shall be paid to the mortgagor or encumbrancer, as
the case may be.

135A—M ode of payment of encumbrance

(1) All moneyswhich by reason of any sale by an encumbrancee or otherwise shall
become applicable to the payment of an encumbrance shall be applied firstly in
payment of the moneys then actually due to the encumbrancee, and if the
encumbrance shall not then be satisfied the surplus shall be paid to the Public Trustee
who shall invest the same upon Government securities or upon loan to the Treasurer
and shall hold such surplus and the investments and income thereof upon trust to
satisfy the accruing payments of the annuity, rent-charge, or other sum of money
secured by the encumbrance and subject thereto for the person entitled to such moneys
after payment of the encumbrance.

(2) Thissection shall take effect as though inserted in this Act on the passing thereof.

136—Transfer upon sale by mortgagee or encumbrancee

(1) Upontheregistration of atransfer by a mortgagee or encumbrancee exercising the
power of sale conferred by this Act the estate or interest of the mortgagor or
encumbrancer passes to the transferee—

(8 freed and discharged from the mortgage or encumbrance and from al estates,
interests and rights to which the mortgage or encumbrance has priority,
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but—

(b) subject to all estates, interests and rights that have priority to the mortgage or
encumbrance.

Theregistration of atransfer by a mortgagee or encumbrancee exercising the power of
sale conferred by this Act is not prevented by a caveat or an instrument that has effect
as acaveat where the caveat or the instrument relates to an estate, interest or right to
which the mortgage or encumbrance has priority and, upon registration of the
transfer—

(@) any such caveat; and
(b) theregistration of any such instrument that has effect as a caveat,
shall be deemed to have been cancelled.
This section shall be deemed to have had effect from the commencement of this Act.

137—Power of mortgageeto enter, take possession, distrain, let, or bring

action for recovery of land

The mortgagee or encumbrancee, upon default in payment of the principal sum,
interest, annuity, or rent-charge, secured by any mortgage or encumbrance, or any part
thereof, may enter into possession of the mortgaged or encumbered land and receive
the rents and profits thereof, or may distrain upon the occupier or tenant of the land
under the power hereinafter contained, or may from time to time let the said land for
any term not exceeding one year, or may bring an action for recovery of the land
either before or after entering into the receipt of the rents and profits, or making any
distress as aforesaid, and either before or after any sale of the land shall be effected
under the power of sale given or implied in his mortgage or encumbrance.

138—Power of mortgagee to distrain on tenant or occupier for arrearsnot

exceeding the amount of rent due

Besides his remedy against the mortgagor or encumbrancer, every mortgagee or
encumbrancee shall be entitled after the principal sum, interest, annuity, or rent-charge
shall have been in arrear for twenty-one days, and after seven days shall have elapsed
from the date of application for the payment thereof to the occupier or tenant, to enter
upon the mortgaged or encumbered land, and distrain upon the goods and chattels of
such occupier or tenant for such arrears to an amount not exceeding the rent then due
from such occupier or tenant to the mortgagor or encumbrancer, and to dispose of the
goods and chattels so distrained upon in like manner as landlords may do in ordinary
distresses for rent, and out of the proceeds to retain the moneys distrained for, and all
costs and expenses occasioned by such distress and sale; and any amount paid by the
occupier or tenant to the mortgagee or encumbrancee, or realised by distress as
aforesaid, shall be deemed pro tanto a satisfaction of the said rent.
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139—Duty of mortgagee of leasehold entering into possession of rent and
profitsto account

Any mortgagee or encumbrancee of leasehold land, or any person claiming any such
land as a purchaser or otherwise, from or under such mortgagee or encumbrancee,
shall, after entering into possession of the land, or receiving the rents and profits
thereof, during such possession, or receipt, and to the extent of any rents and profits
which may be received by him, become and be subject and liable to the lessor of the
land, or the person for the time being entitled to the lessor's estate or interest therein,
or entitled to receive the rent reserved to such lessor to the same extent as the lessee
was subject and liable prior to such mortgagee, encumbrancee, or other person
entering into the possession of the land, or the rents or profits thereof.

140—Application by mortgagee to Registrar-General for foreclosure

(1) When default has been made for six months in the payment of the principal or interest
secured by any mortgage, the mortgagee may make application, in writing, to the
Registrar-General for an order for foreclosure.

(2) Such application shall state that such default has been made as aforesaid, and that the
land mortgaged has been offered for sale at public auction by alicensed auctioneer,
after notice given to the mortgagor, asin this Act or by the mortgage provided; that
the amount of the highest bid at such sale was not sufficient to satisfy the money
secured by such mortgage, together with the expenses occasioned by the attempted
sale; and that notice in writing of the intention of the mortgagee to make such
application has been served on the mortgagor, by being given to him or by being left
on the mortgaged land, or by the same being sent through the post office by a
registered letter directed to him at his address appearing in the Register Book; and also
that alike notice of such intention has been served on every person appearing by the
Register Book to have any estate or interest in the mortgaged land, subsequently to
such mortgage, by being given to him or sent through the post office by aregistered
letter directed to him at his address appearing in the Register Book; and such
application shall be accompanied by a certificate of the licensed auctioneer by whom
such land was put up for sale, and such other proof of the matters stated by the
applicant as the Registrar-General may require; and the statements made in such
application shall be verified by declaration.

141—Procedur e on for eclosur e application

The Registrar-General shall cause notice to be published in the Government Gazette,
offering the land for sale; and shall in such case limit and appoint atime, not less than
one month from the date of the publication in such Gazette, upon or after which the
Registrar-General may issue to the applicant an order for foreclosure, unlessin the
interval a sufficient amount has been realised by the sale of the land to satisfy the
principal and interest moneys due, and all expenses occasioned by the attempted sale
and by the proceedings for foreclosure.
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142—Effect of order for foreclosure

Every such order for foreclosure shall be under the hand of the Registrar-General, and
be entered in the Register Book, and shall when so entered have the effect of vesting
in the mortgagee all the estate and interest of the mortgagor in the land mentioned in
such order, free from all right and equity of redemption on the part of the mortgagor,
or of any person claiming through or under him subseguently to the mortgage so
foreclosed, and upon such entry the mortgagee shall be deemed the registered
proprietor of the said estate and interest.

142A—Provision for case where mortgagee or encumbranceerefusestojoinin

)

@

proceedings on default

Where two or more persons are registered as mortgagees or encumbrancees under the
same mortgage or encumbrance, and such default has been made in payment of any
money due under the mortgage or encumbrance or in the performance of any covenant
in the said mortgage or encumbrance expressed or implied as entitles the mortgagees
or encumbrancees to exercise any of their rights or remedies under this Act or under
the mortgage or encumbrance, and any such mortgagee or encumbrancee fails or
refuses to join in giving any notice, making any application or doing any other act or
thing for the purpose of enforcing any of the said rights or remedies, the Court may,
on the application by originating summons of any other mortgagee or encumbrancee
and on any terms and conditions which it thinks just—

(8 appoint any one of such mortgagees or encumbrancees or any other person to
exercise on behalf of the mortgagees or encumbrancees such of the said rights
or remedies as the Court thinks proper;

(b) giveany directions asto the mode of exercising the said rights or remedies
and as to any other matters incidental thereto.

Any document executed by any person so appointed shall, for the purposes of this Act,
but subject to the terms of the order, have the like effect as if executed by the
mortgagees or encumbrancees.

143—Dischar ge of mortgages and encumbrances

D

e

©)

A mortgage or encumbrance may be wholly or partially discharged by instrument in a
form approved by the Registrar-General and signed by the mortgagee or
encumbrancee.

Where two or more mortgagees or encumbrancees are entitled jointly, the discharge
may be signed by one on behalf of all of them.

Production of the duplicate mortgage or encumbrance is not required on registration of
the discharge of the mortgage or encumbrance unless the Registrar-General requires
production of the duplicate.

144—Partial discharge of mortgage or encumbrance on grant of easement

Where—

(8 aneasement isgranted over land that is subject to a mortgage or an
encumbrance; and

(b) the mortgagee or encumbrancee has endorsed his or her consent to the
easement on the instrument granting the easement,
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the mortgage or encumbrance is partially discharged so that it is subject to the
easement.

145—Entry of satisfaction of annuity

Upon the proof of the death of the annuitant, or of the occurrence of the event or
circumstance upon which, in accordance with the provisions of any encumbrance, the
annuity or sum of money thereby secured shall cease to be payable, and that all arrears
of the said annuity or money have been paid, satisfied, or discharged, the
Registrar-General shall make an entry in the Register Book noting that such annuity or
sum of money is satisfied and discharged, and shall cancel the encumbrance; and upon
such entry being made in the Register Book, the land comprised in the encumbrance
shall cease to be subject to or liable for such annuity or sum of money; and the
Registrar-General shall make asimilar entry on the duplicate certificate of the
encumbered land when produced to him or her for that purpose.

146—Dischar ge of mortgage by Minister in certain cases

(1) Whereal moneys secured by a mortgage have been paid by the mortgagor and the
mortgagee—

(@) isdead; or
(b) cannot be found; or
(c) isincapable of executing adischarge of the mortgage; or

(d) has, inthe opinion of the Minister, refused to execute a discharge of the
mortgage without sufficient reason,

the Minister may execute a discharge of the mortgage.

(1@ The Minister must not execute a discharge of mortgage pursuant to subsection (1)(d)
unless—

(8 the Registrar-General has sent by certified mail to the mortgagee at his or her
last known address a notice stating that the Minister proposes to discharge the
mortgage pursuant to subsection (1)(d) at the expiration of the prescribed
period unless the mortgagee establishes to the satisfaction of the Minister that
he or sheisjustified in refusing to execute a discharge of the mortgage; and

(b) the prescribed period has elapsed since the notice was sent.
(1b) The prescribed period is—

(& inacasewherethe notice is addressed to the mortgagee within Australia—
one month;

(b) inany other case—two months.

(2) The Minister may receive moneys on behalf of a mortgagee, or the estate of a
mortgagee, who—

(@) isdead; or
(b) cannot be found; or
(c) isincapable of executing a discharge of the mortgage; or

(d) has, inthe opinion of the Minister, refused to accept payment under the
mortgage without sufficient reason,
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and any moneys so received shall, for the purposes of this section, and the mortgage,
be deemed to have been paid to the mortgagee.

(3 Any moneysreceived by the Minister under subsection (2) of this section shall be held
by him upon trust for the mortgagee or other person entitled thereto.

(4) Subject to subsection (5) of this section, a discharge of mortgage executed under this
section shall have the same effect as a discharge executed by the mortgagee.

(5) A discharge of mortgage executed under this section shall not operate as a discharge
of the personal covenants of the mortgage.

148A—Entry in Register Book whererights of mortgagee barred by Statute

(1) If the Registrar-General is satisfied that the mortgagor of any land isin possession
thereof and that the rights of the mortgagee to bring an action for the money secured
by the mortgage are barred by the Limitation of Actions Act 1936, the
Registrar-General, with the concurrence of the Solicitor of his Department, may make
an entry in the Register Book noting that the rights of the mortgagee are barred by
Statute, and shall make a similar entry on the duplicate certificate.

(2) Upon the making of an entry in the Register Book pursuant to this section the
mortgage shall be deemed to be discharged.

(3) If theduplicate certificate of title is not produced to the Registrar-General at or before
the time when he makes an entry pursuant to this section, that certificate shall be
deemed to be lost within the meaning of section 79 of this Act.

149—Equitable mortgage may be created

An equitable mortgage of land may be created by deposit of the certificate or other
instrument of title, and such deposit shall have the same effect as a deposit by way of
equitable mortgage of the title deeds of land not under the provisions of this Act.

150—Transfer of mortgage, lease and encumbrance

A registered mortgage, lease or encumbrance may be transferred by execution of a
transfer in the appropriate form.

151—Effect of such transfer

Upon such transfer or other instrument being registered, the estate or interest of the
transferor, as set forth in the instrument transferred, with all rights, powers, and
privileges thereto belonging or appertaining, including the right to sue upon and
recover in his own name any debt, sum of money, annuity, or damages, under such
transferred instrument, shall pass to the transferee, and such transferee shall, while he
remains the registered proprietor of such estate or interest, be subject to and liable for
all and every the same requirements and liabilities to which he would have been
subject and liable if named in the transferred instrument originally as mortgagee,
lessee, or encumbrancee.
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152—Covenantsimplied in transfer of lease

In every transfer of alease there shall be implied a covenant by the transferee with the
transferor, thenceforth to pay the rent by the lease reserved, and to perform and
observe al the covenants in the lease contained or by this Act declared to be implied
therein on the part of the lessee to be performed and observed, and to indemnify and
keep harmless the transferor against all actions, claims, and expenses in respect of the
non-payment of such rent, or the breach or non-observance of such covenants or any
of them.
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Part 13—Extensions

153—Renewal or extension of mortgage etc

(1) A mortgage, encumbrance or lease may be renewed or extended by registration of an
instrument in the appropriate form.

(2) Aninstrument renewing or extending alease must be lodged with the
Registrar-General not later than two months after the day on which the lease would,
but for the renewal or extension, expire.
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Part 14—Power s of attor ney

155—Power of attorney

Any person may before, as well as after, becoming the registered proprietor of any
land under the provisions of this Act, by power of attorney, authorise any person to act
for him, in making applications to bring any land under the provisions of this Act, and
to execute al or any instruments that may be necessary for giving effect to any dealing
with any land.

156—Deposit of duplicate or attested copy

A duplicate or an attested copy of such power of attorney shall be deposited with the
Registrar-General, who shall compare the same with original, and shall file such
duplicate or attested copy in his office, and note thereon the date and hour of its
deposit with him.

157—Revocation of power of attorney

The grantor of any such power of attorney may revoke the same by executing an
instrument in the appropriate form; and the Registrar-General shall enter a note of
such revocation, when produced to him, and the day and hour of its production, on the
duplicate or copy of the power of attorney filed in his office; and from and after the
date of such entry the Registrar-General shall not give effect to any application or
other instrument executed pursuant to such power of attorney.

158—Power of attorney heretofore given

All powers of attorney heretofore given containing powers to make and execute any of
the applications and instruments above enumerated, shall be as valid and may be acted
upon and revoked in the same manner asif given under this Act.

159—Entry of death of grantor

The Registrar-General shall, upon proof to his satisfaction of the death of any grantor
of apower of attorney, make an entry of such death upon the duplicate or copy of the
power of attorney filed in his office.

160—I nstruments executed before entry of revocation or death to bevalid

All instruments executed under any power of attorney before the entry of the
revocation thereof, or of the death of the grantor as hereinbefore provided, shall be
valid notwithstanding such revocation or death.
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Part 15—Trusts and transmissions

161—Trusts contained in grant from the Crown to beinserted in certificate as
in original grant

Whenever any grant from the Crown shall contain the particulars of any trust for
public purposes, every certificate issued in respect of the same land, or any part
thereof, while such trusts subsist and affect such land, shall contain the like particulars
of trust as were contained in the original grant.

162—No particularsof trust to be entered in Register Book but trust
instrument may be deposited

The Registrar-General shall not, except as aforesaid, make any entry in the Register
Book of the particulars of any trust, nor shall any instrument be registered under this
Act, which declares or contains trusts relating to land under the provisions of this Act,
but any such instrument, or aduplicate or attested copy thereof, may be deposited with
the Registrar-General for safe custody and reference, and such instrument may be
deposited in the General Registry Office pursuant to the Registration of Deeds

Act 1935, or any other Act relating to the deposits of deeds in the Registry Office, and
may include as well land under the provisions of this Act, as land which is not under
the provisions hereof: Provided that nothing herein contained shall prevent the
registration of any instrument which would otherwise be valid in which areference
may be made to the instrument so deposited as aforesaid; nor shall such reference
operate as notice of the particulars of the trusts declared or contained in the deposited
instrument, but in the absence of caveat the registered proprietor shall, for the purpose
of sale, mortgage, or contract for valuable consideration be deemed to be the absolute
proprietor of such land freed from the said trusts.

163—I nsertion of thewords " with no survivor ship” in instruments

Where an instrument grants or transfers an estate or interest in land, to two or more
persons, as joint proprietors, intended to be held by them as trustees, it shall be lawful
for aparty to the instrument to insert in it the words "with no survivorship"; and the
Registrar-General shall in such case include such words in the memorial of such
instrument to be entered by him in the Register Book; and shall also enter the same
words in some conspicuous place upon any certificate issued to such joint proprietors,
pursuant to such instrument.

164—Trustees may authoriseinsertion of those words

Any two or more persons registered as joint proprietors of any estate or interest in land
held by them as trustees, may, by writing under their hands, authorise the
Registrar-General to enter the words "with no survivorship" upon the original
certificate evidencing their title to such estate or interest, in the Register Book.
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165—Effect of entry

After any such entry asin the last two sections mentioned has been made by the
Registrar-General in the Register Book, it shall not be lawful for any less number of
joint proprietors than the number then registered to transfer or otherwise deal with the
said estate, or interest, without obtaining an order of the Court: Provided that, if it be
intended not to apply the said restriction until the trustees registered as such
proprietors be reduced below a certain specified number, words indicative of such
intention may be entered in like manner, and in that case the power of disposition by
survivors shall continue until the number be so reduced.

166—Court may direct notice to be published before order ismade

The Court may, before making any such order as aforesaid, direct notice of the
intention to apply for such order to be given, either by public advertisement or
otherwise, and may appoint a period within which any person interested may show
cause why such order should not be made.

167—Court may protect personsinterested

The Court may in such order give directions for the transfer of such estate, or interest,
to any new proprietor or proprietors, solely or jointly, with, or in the place of, any
existing proprietor or proprietors, or may make such order in the premises as may be
just for the protection of the persons beneficialy interested in such estate, or interest,
or in the proceeds thereof; and upon any such order being deposited with the
Registrar-General, he shall make such entries and perform such acts as in accordance
with the provisions of this Act may be necessary for the purpose of giving effect to
such order.

168—Survivors may nevertheless perform dutiesor transfer to new trustees

Nothing hereinbefore contained shall prevent the surviving or remaining trustee or
trustees from exercising al the powers and duties of the trust other than in regard to
transfers and dealings under this Act, nor from so transferring the land as to give
effect to any valid appointment of a new trustee or new trustees. And so far as shall be
necessary to ascertain the sufficiency of any such appointment, it shall be lawful for
the Registrar-General to refer to the provisions of any instrument relating to the trust,
notwithstanding the same be not registered.

169—Disclaimers

D

)

Any person (in this section called the disclaimant), whether a trustee or not, who
claims that he has been registered, without his consent, as proprietor of any estate or
interest in land, may execute and lodge with the Registrar-General a deed or other
instrument of disclaimer of that estate or interest.

If the disclaimant has been registered as proprietor of any estate or interest, the
Registrar-General shall give notice by post of the lodging of the instrument of
disclaimer, to all other persons whose names appear on the Register Book, and who, in
the Registrar-General's opinion, may be affected by the disclaimer.
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In the notice the Registrar-General shall specify aday, not earlier than twenty-one
days after the day on which the notice would be delivered to the addressee in the
ordinary course of post, on or before which the person to whom it is given may lodge
with the Registrar-General a notice of objection to the registration of the instrument of
disclaimer.

If no notice of objection is so lodged and the Registrar-General is satisfied that the
disclaimant was registered without his consent, the Registrar-General shall give effect
to the disclaimer by making such entries, alterations and corrections in the Register
Book and on any certificate as are necessary for that purpose, and by cancelling any
certificate or other instrument of title which it is necessary to cancel.

If no notice of objection islodged but the Registrar-General is not satisfied that the
disclaimant was registered without his consent—

(@ the Registrar-General shall not take any steps to give effect to the instrument
of disclaimer except pursuant to an order of the Supreme Court obtained as
hereinafter provided;

(b) the Registrar-General shall give notice by post to the disclaimant of the fact
that he does not intend to give effect to the instrument of disclaimer except
pursuant to such an order.

If any notice of objection islodged on or before the day specified by the
Registrar-General—

(@ theRegistrar-General shall not take any steps to give effect to the instrument
of disclaimer except pursuant to an order of the Supreme Court obtained as
hereinafter provided;

(b) the Registrar-General shall give notice by post to the disclaimant of the fact
that an objection to the disclaimer has been lodged.

A disclaimant who has received a notice under paragraph (b) of subsection (4) of this
section, or anotice of objection under subsection (5) of this section, may apply to the
Supreme Court by originating summons for an order that the Registrar-General take
such action asis necessary to give effect to the instrument of disclaimer and upon such
an application the Court may make any order which it deemsjust.

Nothing done under this section shall release any person from any trust or other
liability, if he has acted in the trust or by his own act incurred the liability.

170—Transmission by bankruptcy or statutory assignment

Upon the registered proprietor of any estate or interest in land becoming bankrupt or
making a statutory assignment, the Official Receiver (if no trustee has been appointed)
or the trustee of such bankrupt or assignor shall be entitled to be registered as
proprietor of such estate or interest.
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171—Transmission to be entered in Register Book

The Registrar-General shall in any such case, upon being furnished with evidence of
the bankruptcy and the non-appointment of atrustee, or of the appointment of or
assignment to the trustee, accompanied by an application in writing, under the hand of
the Official Recelver or trustee, to be registered as proprietor of the estate or interest
to be therein specified and described, shall enter in the Register Book a memorandum
notifying the bankruptcy or the appointment of or assignment to the trustee, as the
case may require, and upon such entry being made the Official Receiver or trustee
shall be the registered proprietor of the estate or interest of the bankrupt or assignor in
such land.

172—Proceedings in case assignment declared void

If any such statutory assignment shall afterwards be declared fraudulent and void by
any Court having jurisdiction in bankruptcy, and the assignor shall thereupon become
bankrupt, the Registrar-Genera shall, upon being furnished with evidence thereof, and
of the appointment or non-appointment of a trustee under such bankruptcy, enter in
the Register Book a memorandum notifying the same, and thereupon the Official
Receiver, or the trustee under such bankruptcy, as the case may be, shall be the
registered proprietor of the estate and interest of the bankrupt and of the trustee under
such assignment in the land.

173—Bankruptcy or assignment of lessee

In any case where the registered proprietor of alease has heretofore, or shall hereafter,
become bankrupt, or has heretofore made or shall hereafter make, a statutory
assignment—

(8 If leasenot subject to mortgage or encumbrance

if such lease be not mortgaged or encumbered under the provisions of this
Act, the Registrar-General shall, upon the application in writing of the lessor
accompanied by a statement in writing, signed by the Official Receiver or the
trustee under such bankruptcy or assignment, certifying his refusal to accept
such lease, enter in the Register Book a note of such refusal, and such entry
shall operate as a surrender of such lease;
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(b) Mortgagee or encumbrancee of the leasehold interest of a bankrupt or
assignor may be entered astransferee of a lease

if such lease be mortgaged or encumbered, the Registrar-General shall, upon
the application in writing of any mortgagee or encumbrancee, accompanied
by a statement in writing signed by the Official Receiver, or the trustee under
such bankruptcy or assignment, certifying his refusal to accept such lease, or
by proof that the Official Receiver or trustee has neglected or refused to
certify such refusal or to become registered as proprietor of such lease within
one month after being thereunto required by notice in writing given to him by
the mortgagee or encumbrancee, enter in the Register Book a note of such
refusal or neglect, and such entry shall operate as a foreclosure, and the estate
or interest of the bankrupt or assignor in such lease shall thereupon vest in
such mortgagee or encumbrancee, free from all other charges subsequent to
his mortgage or encumbrance, and such mortgagee or encumbrancee shall
thereupon be deemed to be the registered proprietor of such estate or interest,
and shall, while he remains such registered proprietor, be subject to and liable
for the same requirements and liabilities to which he would have been subject
and liable if named in the lease originally as lessee;

(c) Protection to subsequent mortgagees and encumbrancees

no such entry shall be made unless it be proved to the satisfaction of the
Registrar-General that the applicant mortgagee, or encumbrancee, has given
fourteen days notice in writing of hisintended application to every
subsequent mortgagee or encumbrancee of the lease, or has obtained his
written consent; and any such subsequent mortgagee or encumbrancee shall
be entitled to pay to the applicant mortgagee or encumbrancee the amount
due to him under his mortgage or encumbrance, with costs, at any time before
foreclosure, and shall thereupon be entitled to atransfer from him of such
mortgage or encumbrance;

(d) WhereOfficial Receiver, trustee, and mortgagee neglect to become
proprietors

if the Official Receiver or the trustee under the bankruptcy or assignment
shall certify hisrefusal to accept the lease, or shall neglect or refuse to
become registered as proprietor of the lease, within, one month after having
been thereunto required by notice in writing given to him by the lessor, and
the mortgagees or encumbrancees (if any) of the lease shall neglect or refuse
to have an entry operating as a foreclosure made in the Register Book under
the provision in that behalf hereinbefore contained within the period of two
months after having been thereunto required by notice in writing given to
them by the lessor, the Registrar-Genera shall, upon the application in
writing of the lessor, and, upon proof of such certificate or such neglect or
refusal as aforesaid, enter in the Register Book a note of such neglect or
refusal, and every such entry shall operate as a surrender of such lease.
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174—Entry of surrender or foreclosure not to preudice cause of action

Under the preceding provisions as regards a lessee becoming bankrupt or making a
statutory assignment, no entry of surrender or foreclosure respectively shall prejudice
any cause of action in respect of any breach or non-observance of any covenantsin
such lease, encumbrance, or mortgage respectively contained or implied which shall
have accrued previoudly to such lessee becoming bankrupt or making a statutory
assignment.

175—Transmission of estate of deceased per sons

On the desath of the registered proprietor of any estate or interest in land, his estate or
interest shall be transmitted to his executor or administrator, or to the Public Trusteein
any case where the Court shall make an order authorising the Public Trustee to
administer the estate of the deceased registered proprietor.

176—Application to be madein such case

The executor, administrator or Public Trustee shall, before dealing with such estate or
interest, make application in writing to the Registrar-General to be registered as
proprietor, and shall produce to the Registrar-Genera the duplicate certificate and the
probate or letters of administration, or the order of the Court authorising the Public
Trustee to administer the estate of the deceased registered proprietor, or a copy of the
probate, letters of administration, or order, as the case may be.

177—Particulars of application to berecorded

The Registrar-General must record details relating to the application in the Register
Book and on the duplicate certificate of title for the land.

178—Effect of such entry

Upon such entry being made in the Register Book, the executor, administrator, or
Public Trustee, as the case may be, shall be the registered proprietor of such estate or
interest, and histitle shall relate back to and take effect from the date of the death of
the deceased registered proprietor.

179—Where 2 or more executorsor administrators, all must concur

Where probate or letters of administration shall be granted to more persons than one,
all of them for the time being shall concur in every instrument relating to the land of
the deceased registered proprietor.

180—Person registered in place of deceased, bankrupt, or assigning
proprietor, to be proprietor of land for purpose of dealing

Any person registered in place of a deceased registered proprietor, or as Official
Receiver or as trustee of aregistered proprietor becoming bankrupt or making a
statutory assignment, shall hold the land in respect of which heis so registered upon
the trusts, and for the purposes for which the same is applicable by law; but shall, for
the purpose of any dealing with such land, be deemed to be the absol ute proprietor
thereof.
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181—Pr oceedings when executor etcrefuseto transfer

Whenever an executor, or administrator, or the Public Trustee, isregistered as
proprietor of any land, and shall refuse, or, after tender of atransfer, unnecessarily
delay to transfer such land to the devisee, next of kin, heir-at-law, or other person
entitled thereto, the person claiming to be entitled to the land may apply to the Court
for an order that the executor, administrator, or Public Trustee shall transfer the said
land to him.

182—Court may order transfer to person entitled

The Court may either refuse such application, with or without costs, to be paid by the
applicant, or may make an order for the transfer, and may direct the transferor
personally to pay all the costs of such application and any damages the person
aggrieved may have sustained, or may order such costs to be paid out of the estate of
the deceased registered proprietor, or in such other manner as the Court may think
proper.

183—Court may decide question of title etc

The Court may, on any such application, decide on questions relating to the title of
any person party to the application or proceeding, and generally may decide any
guestion that it may be necessary or expedient to decide for the purpose of ordering
the land to be transferred, or may direct an action to be brought or an issue to be tried
in which the rights of the parties may be decided, or any question of law settled.

184—Order of Court vesting land

Where the registered proprietor of land holds the land on trust and the Court, by order,
vests the land in another person, the Registrar-General must, on being served with a
copy of the order, enter details relating to the order in the Register Book and on the
duplicate certificate of title for the land and upon such entry the land will vest in the
new proprietor.

185—Action may be brought by person claiming beneficial interest in name of
trustee

Every trustee who shall be registered as proprietor of any land, shall, on being
indemnified, be bound to alow his name to be used by any beneficiary, or person
claiming an estate or interest in the land, as plaintiff or defendant in any action for
recovery of possession of the land or any part thereof. And, in case there shall be any
dispute asto the sufficiency of any indemnity, the same shall be decided by the Master
of the Court.

186—Purchases from registered proprietor not to be affected by notice

No person contracting or dealing with, or taking or proposing to take a transfer or
other instrument from the registered proprietor of any estate or interest in land shall be
required, or in any manner concerned, to inquire into or ascertain the circumstances
under, or the consideration for, which such registered proprietor or any previous
registered proprietor of such estate or interest is or was registered, or to see to the
application of the purchase-money, nor be affected by notice direct or constructive of
any trust or unregistered interest, any law or equity to the contrary notwithstanding.
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187—Except in case of fraud

The last preceding section shall not protect any person who has acted fraudulently or
been a party to fraud, but the contracting, or dealing, or taking, or proposing to take a
transfer or other instrument as aforesaid, with actual knowledge of any trust, charge,
or unregistered instrument, shall not of itself be imputed as fraud.

188—Registration of survivor of joint proprietors, and of remainder-man
entitled to estatein possession

Upon the death of any person registered together with any other person as joint
proprietor of any estate or interest in land, or when the life estate in respect of which
any certificate has been issued has determined, and the registered estate next in
remainder or reversion has become vested in possession, or the person to whom such
certificate for alife estate has been issued has become entitled to the land for an estate
in fee-simple in possession, the Registrar-General shall, upon the application of the
person entitled, and upon proof to his satisfaction of any such occurrence as aforesaid,
make an entry thereof in the Register Book, and thereupon such person shall be the
registered proprietor of the estate or interest to which heis entitled, asif the same had
been transferred to him.
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Part 16—Caveats

191—Caveats

Any settlor of land or beneficiary claiming under awill or settlement, or any person
claiming to be interested at law or in equity, whether under an agreement, or under an
unregistered instrument, or otherwise howsoever in any land, may lodge a caveat with
the Registrar-General forbidding the registration of any dealing with such land, either
absolutely or unless such dealing shall be expressed to be subject to the claim of the
caveator, or to any conditions conformable to law expressed therein:

(@ Form of caveat

acaveat shall be in the appropriate form, and shall be under the hand and
verified by the declaration of the caveator or his agent, and shall contain an
address within South Australia to which notices may be sent or at which
proceedings may be served;

(b) Registrar-General to make memorandum of receipt

upon the receipt of a caveat the Registrar-General shall make a memorandum
thereon of the date and hour of the receipt thereof, and shall enter a
memorandum thereof in the Register Book, and shall forthwith send a notice
of such caveat through the post office to the person against whose title such
caveat shall have been lodged, directed to his address appearing in the
Register Book;

(c) Not toregister dealings contrary to caveat

S0 long as any caveat shall remain in force the Registrar-General shall not,
contrary to the requirements thereof, register any dealing with the land in
respect of which such caveat shall have been lodged: Provided that
notwithstanding the receipt of a caveat the Registrar-General shall, subject to
the other provisions of this Act, proceed with and complete the registration of
any instrument affecting the said land, which instrument is produced for
registration before the receipt of the caveat by the said Registrar-General;

(d) Personsinterested may summon caveator

the registered proprietor or any other person claiming estate or interest in the
land may, by summons, call on any caveator, including the Registrar-General,
to attend before the Court to show cause why the caveat should not be
removed; and the Court may, after allowing the parties a reasonable
opportunity to be heard, make such order as appears just in the circumstances,
(if the caveator does not appear in response to the summons, the Court may, if
satisfied that the summons was duly served, proceed to hear and determine
the application in the caveator's absence);
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(e) Caveatee may apply to have caveat removed

the caveatee may, except when the caveat islodged by a settlor, or by a
beneficiary under awill or settlement, or by the Registrar-General under
Part 19 of this Act, make application in writing to the Registrar-General to
remove the caveat, and shall in such application give an address in South
Australia to which notices or proceedings relating to the caveat may be sent,
and the Registrar-General shall thereupon give twenty-one days noticein
writing to the caveator, requiring that the caveat be withdrawn;

(f) Mode of removing or discharging caveat

the Registrar-General shall, after the lapse of twenty-one days from the
posting of such notice to the address mentioned in the caveat, or of such
extended time as may be ordered by the Court, remove the caveat from the
Register Book by entering therein a memorandum that the sameis
discharged;

(fa) Action to establish validity of claim

a caveator may bring an action in the Court to establish the validity of the
claim on which the cavest is based;

(g) Caveator may apply to Court for order to extend time

the Court may, on the caveator's application, extend the period of 21 days
until an action under paragraph (fa) is determined or for any other period;

(h) May withdraw caveat: But Court may order payment of costs

any caveator may, by notice in writing to the Registrar-General, withdraw his
caveat at any time; but the Court may, notwithstanding such withdrawal,
order payment by the caveator to the caveatee or other person interested of
any costs incurred by the caveatee prior to the receipt by him of noticein
writing of the withdrawal of the cavest;

(i) Entrytobemade

an entry shall be made by the Registrar-General in the Register Book of any
order made by the Court relating to any caveat, or of the withdrawal, lapse, or
removal of any cavedt;

() Caveator, except Registrar-General, liable to make compensation

any caveator other than the Registrar-General who shall have lodged or
refused or neglected to withdraw any caveat wrongfully and without
reasonabl e cause, shall be liable to make compensation to any person who
may have sustained damage thereby, and such compensation may be
recovered by action: Provided that, if proceedings shall have been taken in the
Court by the caveatee or other person interested, the amount of such
compensation may be assessed by the Court acting in the same proceedings;
or the Court may direct an action to be brought to ascertain and recover such
amount;

(k) Not tolodgefurther caveat without permission

it shall not be lawful for any caveator other than the Registrar-General, or for
anyone acting on behalf of such caveator, to lodge a further caveat relating to
the same matter without the permission of the Court;
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() Court may order costsif caveat by Registrar-General isremoved by
Court

where any caveat |lodged by the Registrar-General shall be removed by the
Court, such Court may order the costs sustained by the person at whose
instance such caveat was removed to be paid out of the estate on behalf of
which such caveat was entered.
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Part 17—Ejectment

192—Summons to give up possession

Any of the following persons (in the following sections called the claimant) may
cause any person in possession of land under the provisions of this Act to be
summoned to appear before the Court to show cause why the person summoned
should not give up possession to the claimant—

(@) theregistered proprietor of afreehold estate in possession;

(b) any registered mortgagee or encumbrancee where the person in possession is
amortgagor or encumbrancer in default, or a person claiming under such
mortgagor or encumbrancer;

(c) any lessor with power to re-enter where the rent isin arrear for three months,
whether there be or be not sufficient distress found on the premisesto
countervail such rent, and whether or not any previous demand shall have
been made for the rent;

(d) any lessor where alegal notice to quit has been given, or the lease become
forfeited, or the term of the lease has expired.

193—Summons to contain description of land

The summons shall contain a description of the land, and shall require the person
summoned to appear before the Court on a day not earlier than sixteen days after the
service of the summons. The summons shall be served in the same manner as awrit of
summons in an action for the recovery of possession of land in the Supreme Court.

194—Orders on non-appear ance to summons

If, on the hearing of the summons, the person summoned do not appear, then upon
proof of the service of the summons and of the claimant'stitle, or on the production of
aconsent to an order by the person summoned, the Court may order immediate
possession to be given to the claimant.

195—Orders on appear ance to summons

If the person summoned shall appear, the Court shall hear the summons, and may
make such order thereon and impose such terms as it may think fit: Provided that in
the case of alessor against alessee, if the lessee before or at the hearing pay or tender
al rent due, and all costs incurred by the lessor, the Court may dismiss the summons.

196—Dismissal of summons not to prejudice other rights

The dismissal of any such summons shall not prejudice the right of the claimant to
take any other proceedings against the person summoned to which he may be entitled.

197—Effect of order for possession

Every order for possession under this Part of this Act shall have the effect of, and may
be enforced in the same manner as, a judgment in the Court for the recovery of
possession of land.
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198—Writ of habere facias unnecessary whereno oneisin possession, or the
land issurrendered voluntarily

Any claimant having obtained an order for possession under the provisions hereof,
shall be entitled to enter and take possession of the land mentioned in the order,
without issuing awrit of habere faciasif there shall be no person in actual possession
of the land, or if the person in possession shall voluntarily give up possession to the
clamant.

199—Existing rights preserved

Nothing hereinbefore contained shall repeal, affect, or abridge, any remedies to which
aclaimant is otherwise entitled.
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Part 18—The Assurance Fund
201—The Assurance Fund

D
)

©)

(4)

(®)

(6)

()

There shall be afund kept at the Treasury entitled Real Property Act Assurance Fund.
The Assurance Fund shall have credited to it—

(8 any moneys advanced by the Treasurer under subsection (3) (not being
moneys that have been repaid to the Treasurer in accordance with the terms of
the advance); and

(b) the moneys paid by way of assurance levy by virtue of the regulations; and
(c) any interest that may from time to time accrue to the Fund.

The Treasurer may advance moneys to the Assurance Fund by way of grant, or on a
temporary basis.

Moneys standing to the credit of the Assurance Fund shall be applied for the purposes
of this Part, but if those moneys are not immediately required for the purposes of this
Part, the Treasurer may advance the whole or part of those moneysto the
Consolidated Account and, in that event—

(& if any payment isto be made from the Fund and the Balance of the Fund is
insufficient to meet that payment, the advance shall be repaid to such extent
asis necessary to supply the deficiency; and

(b) any amount advanced to the Consolidated Account shall bear interest at the
rate of 10 per centum per annum, or such other rate as may be prescribed.

The regulations may—

(8 prescribe an assurance levy not exceeding the amount of Two dollars per
instrument to be paid in addition to the fees, or particular classes of fees,
payablein relation to the registration of any, or al, of the following
instruments:

(i) transferson the sale of land under Part 10;
(ii) leases and surrenders of leases under Part 11;
(iii) mortgages and discharges of mortgage under Part 12; and

(b) exempt prescribed persons, or persons of a prescribed class, from payment of
the assurance levy.

The Registrar-General shall keep a separate account of al moneys received by him by
way of assurance levy.

The regulations prescribing an assurance levy under this section shall expire on the
thirty-first day of December, 1988, and thereafter an assurance levy shall not be
payable by virtue of this Part.
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203—Party deprived of land may sue for compensation

Any person deprived of land in consequence of fraud, or through the bringing of such
land under the provisions of this Act, or of any Act hereby repealed, or by the
registration of any other person as proprietor of such land, or in consequence of any
error, omission, or misdescription in any certificate, or in any entry or memorial in the
Register Book, may bring and prosecute an action at law for the recovery of
compensation against the person upon whose application such land was brought under
the provisions of this Act, or of any Act hereby repealed, or such erroneous
registration was made, or who acquired title to the land through such fraud, error,
omission, or misdescription.

204—Exoneration of proprietor after transfer for value, except in certain cases

Except in the case of fraud, or of error occasioned by any omission, misrepresentation,
or misdescription in the application of such person to bring the land under the
provisions of thisAct, or of any of the Acts hereby repealed, or to be registered as
proprietor of such land, or in any instrument executed by him, such person shall, upon
atransfer of such land, bona fide for value, cease to be liable for the payment of any
compensation which but for such transfer might have been recovered from him under
the provisions herein contained.

205—Proceedings against the Registrar-General, as nominal defendant

In any such case of cesser of liability, and also in any case where the person against
whom such action for compensation is permitted to be brought as aforesaid shall be
dead, or shall have become bankrupt or made a statutory assignment, or cannot be
found within the jurisdiction of the Court or there is any other reason why
compensation cannot be fully recovered from that person, it shall be lawful to take
proceedings against the Registrar-General, as nomina defendant, as hereinafter
provided, for the purpose of recovering the amount of the compensation or costs, or so
much of that amount as cannot be recovered from the person referred to above, from
the Assurance Fund.

207—Pur chaser s etc protected

Nothing in this Act contained shall leave subject to action for recovery of
compensation as aforesaid, or to action for recovery of possession of land, or to
deprivation of the estate or interest in respect of which heis registered as proprietor,
any transferee, mortgagee, encumbrancee, or lessee, bona fide for valuable
consideration of land on the ground that the proprietor, through or under whom he
claims, or any previous proprietor has been registered as proprietor through fraud or
error, whether such fraud or error shall consist in wrong description of boundaries, or
parcels, or otherwise howsoever.
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208—Proceedings against the Registrar-General as nominal defendant

Any person sustaining loss or damage through any omission, mistake, or misfeasance
of the Registrar-General, or any of his officers or clerks in the execution of their
respective duties under the provisions of this Act, or of any Act hereby repealed, and
any person deprived of any land through the bringing of the same under the provisions
of this Act, or of any Act hereby repealed, or by the registration of any other person as
proprietor of such land, or by any error, omission, or misdescription in any certificate,
or in any entry or memorial in the Register Book, and who by the provisions of this
Act is barred from bringing an action for the recovery of such land, may, in any case
in which the remedy by action for recovery of compensation as hereinbefore provided
is barred, or inapplicable, institute proceedings against the Registrar-General, as
nominal defendant, for recovery of compensation as hereinafter provided.

209—Value of buildingsto be excluded

In estimating the compensation for any deprivation or loss under this Part of this Act,
the value of al buildings and other improvements erected or made subsequently to
such deprivation or loss, and with notice thereof, shall be excluded.

210—Per sons claiming may, befor e taking proceedings, apply to the
Registrar-General for compensation

Any person sustaining loss or damage in any case in which he shall be entitled to
ingtitute proceedings to recover compensation against the Registrar-General as
nominal defendant, may, before commencing such proceedings, make application in
writing to the Registrar-General, for compensation, and such application shall be
supported by affidavit or declaration. If the Registrar-General admits the claim, or any
part thereof, and certifies accordingly, the Treasurer may—

(@) wherethe amount that the Registrar-General admits does not exceed twenty
thousand dollars—on receipt of written authority under the hand of the Crown
Solicitor; or

(b) where the amount that the Registrar-General admits exceeds twenty thousand
dollars—on receipt of awarrant under the hand of the Governor and
countersigned by the Attorney-General,

pay the amount out of the Assurance Fund.

211—Assurance Fund not liable for breach of trust or improper exercise of
power of sale

The Assurance Fund shall not under any circumstances be liable for compensation for
loss, damage, or deprivation occasioned by any breach by aregistered proprietor of
any trust, whether express, implied, or constructive, or by the improper exercise of any
power of sale expressed or implied in any mortgage or encumbrance.
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212—Nor for misdescription of boundaries or parcels except in certain cases

The Assurance Fund shall not be liable for compensation for loss, damage, or
deprivation occasioned by any land being included in the same certificate with other
land, through misdescription of boundaries or parcels, unlessit shall appear that no
person isliable or that the person liable for compensation is dead, or cannot be found
within the jurisdiction of the Court or has become bankrupt, or has made a statutory
assignment, or the Sheriff or bailiff shall certify that such person is unable to pay the
full amount and costs awarded in any action for recovery of such compensation; and
in the last-mentioned case the said fund shall be liable for such amount only as the
Sheriff or bailiff shall fail to recover from such person.

213—Procedur e upon, and enfor cement of claims against the Assurance Fund

All proceedings against the Registrar-General as nominal defendant, for the purpose
of obtaining compensation from the Assurance Fund, shall be instituted and carried on
in the following manner:

(@

(b)

(©)

(d)

Mode of application by claimant

the claimant shall apply to the Court upon affidavit for arule or summons
calling upon the Registrar-General, as nominal defendant, to show cause why
compensation should not be paid out of the Assurance Fund to the claimant;
and the Court may grant arule or summons accordingly and such rule or
summons shall be returnable not less than seven days after service thereof on
the Registrar-General;

Registrar-General may show cause

the Registrar-General may show cause against such rule or summons, and the
Court may thereupon, or if no cause be shown, upon proof of service of the
rule or summons, make absolute or discharge the same, or make such order as
the circumstances shall require, with or without costs; or may, if satisfied that
other persons should be represented on the rule or summons, require such
persons to be served with notice thereof, and for that purpose adjourn the
consideration of the rule or summons,

Court may direct question of fact to betried

the Court may direct any question of fact to be decided before the said Court,
and for that purpose may direct an issue to be tried wherein the claimant shall
be plaintiff, and the Registrar-General and such person or persons (if any) as
the Court shall direct, shall be defendant or defendants, and the Court shall
direct when and where the trial of such issue shall take place; and may
adjourn the further consideration of the rule or summons until after the trial of
the issue;

Court may order production of papers

the Court may also direct the parties to the proceedings or issue to produce on
oath all deeds, books, papers, and writings in their custody or power, before
the Court or the Master, on aday to be named by the Court, and each party
shall have liberty to inspect the same, and take copies thereof, at his own
expense; and such of them as either party shall give notice to have produced
at the trial shall be produced accordingly;
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(e) Form of issue

the issue (if any) may bein the following form, or in such other form as the
Court shall approve:

In the Supreme Court
The day of in the year of Our Lord, 20

South Australia
to wit

Whereas A.B. affirms, and C.D. denies [here state the questions of fact to be

tried] and it has been ordered by His Honour Mr. Justice according
to the Real Property Act 1886 that the said questions shall be tried; Therefore
let the same be tried accordingly.

And in the case the parties differ upon the questions of fact to be tried, the
Court may either settle the same or refer them to the Master;

(f) Court may makeorder after trial of issue

after thetrial of the issue the Court may, upon further consideration of the
rule or summons, make such order either with or without costs, as the
circumstances shall require;

(g) Effect of order

every order of the Court on such rule or summons shall have the effect of a
judgment of the Court in an action;

(h) Treasurer to pay compensation

the Treasurer shall, on the production of any such order directing payment of
compensation with or without costs out of the Assurance Fund, pay the same
accordingly.

214—Proceedings where same land isincluded in two or more grantsfrom the
Crown. Assurance Fund not liablein such case

Any person deprived of any land in consegquence of any such land having been
included in two or more grants from the Crown, may commence and prosecute
proceedings for the recovery of damages against such person as the Governor may
appoint as nomina defendant, in manner provided for by the Supreme Court Act 1935,
or by any other Act for enforcing pecuniary claims against Her Mgjesty, Her heirs and
successors, and in every such case the Assurance Fund shall not be liable for
compensation.

215—L imitation of actions

No application to the Registrar-General nor action or proceeding for compensation for
or by reason of any deprivation, loss, or damage occasioned or sustained as aforesaid,
shall be made, brought, or taken, except within the period of twenty ye