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Came into operation 24 December 1927: Gaz. 22 December 1927, p. 1609.

Came into operation (except s. 4(1)) on assent; s. 4(1) came into operation 16 January 1939: s. 4(2).
Came into operstion (except s. 3) on assent; s. 3 came into operation 3 September 1939: s. 4(1), as
amended by the Stamp Duties Act Amendment Act, 1947. :

Came into operation (except ss. 4-6) on assent; ss. 4-6 came into operation 22 Jammary 1953: Gaz.
22 January 1953, p. 72.

Came into operation (except s. 6) on assent; 5. 6 came into operation 10 September 1956: 5. 6(3).

Came into operation 1 February 1960: Gaz. 7 January 1960, p. 1.

Came into operation 1 February 1960: 5. 3(2).

Came into operation (except ss. 1, 2 and 9(a)) 19 October 1964: Gaz. 15 October 1964, p. 1203; ss. 1, 2
and 9(a) came into operation on assent: s. 2(1).

Came into operation (except ss. 1-4, 6, 9, 14, 15(0), ()-{0) and 16) 14 February 1966: s. 3(2);
remainder of Act came into operation on assent: 8. 3(1).

Came into operation (except s. 9(1)) 21 November 1966: Gaz. 19 November 1966, p. 1882; s. 9(1) came
into operation 14 Febroary 1966: s. 9(2).

Came into operation 8 December 1966: s. 3a as inserted by Act No. 33 of 1972, s. 4.

Came into operation. 1 July 1967: Gaz. 25 May 1967, p. 1657.

Came into operation 1 Januvary 1969: Gaz. § December 1968, p. 2429.

Came into operation ! February 1969: Gaz. 12 December 1968, p. 2558.

Came into operation 1 February 1969: Gaz. 19 December 1968, p. 2670.

Came into operation (except 5. 13(3)) 1 December 1971: Gaz. 11 November 1971, p. 1928; s. 13(3)
came into operation 1 January 1972: Gaz. 3 December 1971, p. 2298.

Came into operation 30 November 1971: 5. 1(1).

Came into operation 1 January 1972: Gaz. 23 December 1971, p. 2627.

Came into operation (except s. 7) 16 December 1974; 5. 7 came into operation 2 Jammary 1975: Gaz.
2 December 1974, p. 3555.

Came into operation 18 September 1975: Gaz. 18 September 1975, p. 1574.

Came into operation 14 July 1975: s. 2.

Came into operation 14 July 1976: s. 2. ,

Came into operstion (except s. 2) on assent; 5. 2 came into operation 16 June 1977: Gaz. 16 June 1977,
p- 1708,

Came into operation (except s. 4(1) and Part II, Division 3) 1 Jamary 1977: Gaz. 16 December 1976,
p. 2252; 5. 4(1) and Part II, Division 3 came into operation 1 February 1977: Gaz. 27 January 1977,
p- 179. :

Came into operation (except ss. 3-6 and 9) on assent: s, 2(1); ss. 3-6 and 9 had not been brought into
operation at the date of, and the amendments effected by those provisions have not been included in, this
Came into operation 18 January 1979: Gaz. 18 January 1979, p. 97.

Came into operation 1 November 1979: 5. 2,

Came into operation 6 November 1980: s. 2.

Came into operation 2 November 1981: Gaz. 30 October 1981, p. 1423.

Came into operation 22 March 1982: Gaz. 18 March 1982, p. 857.

Came into operation (except s. 4) 24 December 1981: 8. 2; s. 4 came into operstion 19 August 1982:
Gaz. 19 Aupust 1982, p. 512.

Came into operation 23 December 1982: Gaz, 23 December 1982, p. 1935.

Came into operation 1 Jamuary 1984: Gaz. 24 November 1983, p. 1515.

Came into operation 1 Jamuary 1984: 5. 2.

Came into operation (except Scheds. 1, 3, 4 and 5) 1 November 1984: Gaz. 1 November 1984, p. 1398;
Scheds. 1, 3 and 5 came into operation 1 Jaruary 1985: Gaz. 13 December 1984, p. 1811; Sched. 4
came into operation 6 July 1985: Gaz. 9 May 1985, p. 1398.

Came into operation 5 August 1985: 5. 2.

Came into operation (except ss. 16(a), (b), (), (d) and 18(h), (i)) 18 December 1986; remainder of Act
came into operation 1 February 1987: Gaz. 18 December 1986, p. 1877.

Came into operation (except s. 3) 7 December 1987: s. 2(1); s. 3 came into operation 14 June 1988:
8. 2(2)-

Came into operation 1 February 1988: s. 2.

Ss. 3 and 7 came into operation 9 August 1989: s. 2(2); ss. 4 and 5 came into operation 1 October 1989:
8. 2(3); remainder of Act came into operation 21 September 1989: Gaz. 21 September 1989, p. 915.
Came into operation 28 March 1990: Gaz. 15 March 1990, p. 729.

Came into operation 24 May 1990: Gaz. 17 May 1990, p. 1359.
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Came info operation (except s. 5(2)) 1 July 1990: s. 2(1); s. 5(2) came into operation 1 January 1991:
5. 2(2).

“#  Came into operation 3 February 1992: Gaz. 23 January 1992, p. 200,

4 Came into operation 12 December 1991: Gaz. 12 December 1991, p. 1746.

4 Came into operation 1 September 1992: 8. 2.

“ Came intc operation 1 March 1993: Gaz. 18 February 1993, p. 600.

#  Came into operation 14 December 1992: Gaz. 10 December 1992, p. 1754,

4 Came into operation (except ss. 5, 6 and 10) on assent: s. 2(1); ss. 5, 6 and 10 came into operation

1 June 1994: 5. 2(2).

N.B. The amendments effected to this Act by the Stamp Duties (Securities Clearing House) Amendment
Act 1994 had not been brought into operation at the date of, and have not been included in, this
reprint.

[The next page is 5]
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An Act to consolidate certain Acts relating to stamp duties.

BE IT ENACTED by the Governor of the State of South Australia, with the advice and consent of
the Parliament thereof, as follows:

PART I
PRELIMINARY PROVISIONS

Short title
1. This Act may be cited as the Stamp Duties Act, 1923.

% kX KX XX XN
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Interpretation
4. In this Act, unless it is otherwise provided or there is something in the context repugnant
thereto—

"adhesive stamp" means an adhesive stamp purchased or otherwise obtained from the
Commissioner or a distributor of stamps in pursuance of this Act:

"authorized officer” means an authorized officer under section 6(4):

"business of primary production” means the business of agriculture, pasturage, horticulture,
viticulture, apiculture, poultry farming, dairy farming, forestry or any other business
consisting of the cultivation of soils, the gathering in of crops, the rearing of livestock or the
propagation and harvesting of fish or other aquatic organisms:

"Commissioner” means any person appointed Commissioner of Stamps under this Act, and
includes the Deputy Commissioner of Stamps and any other officer while performing any of
the duties or functions of the Commissioner:

"die" means die or other machine or implement used for impressing or imprinting stamps
upon documents:

"discretionary trust” means an arrangement, however made, under which a person holds
property, and the beneficial interest in all or any part of that property may be vested in a
person (in this Act referred to as an "object" of the discretionary trust) on the exercise of a
discretion, whether subject to any other contingency or not and whether the exercise of the
discretion is obligatory or optional:

"duty” means duty (including penalty duty) chargeable under this Act:

"executed" and “"execution”, with reference to instruments not under seal, mean signed and
signature:

Rk kFREEEXES
"forge" includes counterfeit:
"impressed stamp” means-—

fa)  a stamp impressed or imprinted by means of a die;
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or

®)

a record imprinted or made by means of any machine or implement,

under the direction of the Commissioner in pursuance of this Act:

"instrument” includes every written document:

"marketable security” includes—-

(a)

®)

tba)

{c)

(d)
and

(e)

any stock, share or other security of any municipal or other corporation,
company or society;

any debenture, debenture stock, bond, note or other security of a government or
of any municipal or other corporation, company or society, whether constituting
a charge on the assets of the government, municipal or other corporation,
company or society or not;

any interest under a deed approved for the purposes of Division 5 of Part 7.12
of the Corporations Law, other than an interest of a kind excluded by regulation
for the purposes of this Act;

any stock or other security of such a kind as is or can be bought or sold through
the agency of a member of any stock exchange in the Commonwealth;

a right in respect of a marketable security;

any other security of a kind prescribed for the purposes of this Act:

"material”" means any sort of material upon which words or figures can be expressed:

"money" includes all sums expressed in Australian or foreign currency:

"records” means records of any kind (whether in documentary or other form):

"right in respect of a marketable security” means a right, whether actual, prospective or
contingent, of any person to have issued to him a marketable security, whether or not on
payment of any money or other consideration for the marketable security:

"savings bank" means any of the following banks:

(a)
®)
(c)
@)
fe)

the Australia and New Zealand Savings Bank Limited;
the Commonwealth Savings Bank;

the National Australia Savings Bank Limited;

the State Bank of South Australia,

Westpac Savings Bank Limited:

"stamp® means an adhesive stamp or an impressed stamp:
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*stamped" means bearing an impressed stamp or having an adhesive stamp affixed:

"stock” means any share in the stocks or funds of any State or government, or in the capital
stock or funded debt of any company, corporation or society (whether incorporated in this
State or elsewhere):

"unit” in relation to a unit trust scheme means a right or interest (however described) of a
beneficiary under a unit trust scheme:

"unit trust scheme"” means an arrangement made for the purpose, or having the effect, of
providing for persons having funds available for investment facilities for the participation by
them, as beneficiaries under a trust, in any profits or income arising from the acquisition,
holding, management or disposal of any property subject to the trust:

"write", "written" and "writing" include every mode in which words or figures can be
expressed upon material.

Note: For definition of divisional penalties (and divisional expiation fees) see Appendix 2.

Stamp duties to be charged and to be recoverable as a debt

5. (1) Subject to the exemptions contained in the second schedule and other provisions of this
Act, there shall be charged, for the use of the Crown, the several stamp duties specified in that
schedule and elsewhere in this Act upon and for the several instruments therein set forth, and also
such other duties as are specified in that schedule or in any other provision of this Act.

(2) The duty chargeable upon any such instrument shall be a debt due to the Crown from
every party who executes the instrument, and shall be recoverable in the name of the
Commissioner on behalf of the Crown from any such party or parties in any court of competent
jurisdiction. _

XKL E K kKX N

{4) Where by any provision of this Act any duty is expressed to be payable by any person or
by any person of a class, the duty shall be a debt due to the Crown from such person and shail be
recoverable from such person in accordance with subsection (2) as if it were duty chargeable upon
an instrument executed by that person.

Application of Stamp Duties Act Amendment Act, 1980

Sa. (1) Subject to subsection (2), this Act, as in force immediately before the commencement
of the Stamp Duties Act Amendment Act, 1980, applies in relation to instruments executed before
that commencement.

(2) The amendments made to this Act by sections 9, 13 and 15(b), (f) and (g) of the Stamp
Duties Act Amendment Act, 1980, apply in relation to instruments executed before or after the
commencement of that Act.

(3) This Act, as amended by the Stamp Duties Act Amendment Act, 1980, applies in relation
to instruments executed or brought into existence after the commencement of that Act.

Refund of tax overpaid

Sab. Where the Commissioner finds that as a consequence of amendments effected to this Act
tax has been overpaid, the Commissioner may, on the Commissioner’s own initiative, refund to
the person who paid the tax the amount of the overpayment.
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Liability to duty of instruments outside South Australia

5b. Subject to this Act, duty shall be chargeable in respect of an instrument that is outside
South Australia if the instrument relates (wherever it was executed) to property situated, or any
matter or thing done or to be done, in South Australia.

The Commissioner, Deputy Commissioner and staff
6. (1) There shall be—

fa) a Commissioner of Stamps;

(b} a Deputy Commissioner of Stamps;

and

f¢c) such other staff as is necessary for the administration of this Act.

(2) The Commissioner, the Deputy Commissioner and the other staff referred to above shall
be Public Service employees.

(3) The powers of the Commissioner are also exercisable by the Deputy Commissioner.
(4) The following persons are authorized officers for the purposes of this Act—

faj the Commissioner and the Deputy Commissioner;

and

(b) any Public Service employee appointed by the Commissioner to be an authorized
officer.

Actions by or against the Commissioner
6aa. The Commissioner may sue and be sued in the name of the "Commissioner of Stamps”.

Secrecy provisions

6a. A person shall not divulge or communicate information that is or was acquired by the
person by reason of being, or having been, employed in, or in connection with, the administration
of this Act except—

(a) with the consent of the person from whom the information was obtained;

(b) in connection with the administration of this Act;

{c) to—

(i) the Commonwealth Commissioner of Taxation;

or

(i)  an officer of this or another State, or of a Territory, employed in the
administration of laws relating to taxation;

(d) to the Commissioner for Corporate Affairs;

or
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{e) for the purposes of legal proceedings under this Act.
Penalty: $10 000.

Commissioner may act as State taxation officer
6b. The Commissioner may perform the functions of a State taxation officer under Part IIIA
of the Taxation Administration Act 1953 of the Commonwealth.

Distribution of stamps, commission, etc.
7. (1) The Governor may appoint any person a distributor of stamps.

(2) Any such distributor may be remunerated by a commission upon the value of stamps
purchased for disposal by him, or by salary, or by any other allowance, and upon the sale of
stamps to any such distributor such discount may be allowed as may be authorized by regulations
made under this Act.

(3) A bank paying duty to the Treasurer in respect of cheque forms issued pursuant to
section 48a may be allowed commission at the rate authorized by regulations made under this Act
as if—

fa) the bank had been duly appointed a distributor of stamps;

(b) the amount of the duty so paid were money paid by the bank for the purchase of stamps.

(4) The Treasurer may, out of the General Revenue and without any further appropriation
than this section, pay to any bank the commission allowed under subsection (3) in respect of all
duty paid to the Treasurer by the bank in respect of cheque forms.
Stamps to be provided

8. The Treasurer shall, for denoting the several duties chargeable under this Act, provide

such stamps or dies as may be required for the purposes of this Act, and may do any other act
which may be necessary for effectually collecting the duties.

[The next page is 11]
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PART II
GENERAL PROVISIONS WITH RESPECT TO STAMP DUTIES
Payment and denotation of stamp duties
9. All duties chargeable upon any instrument shall be paid and denoted according to
the provisions of this Act.
Denotation of duty

10. (1) Except where express provision is made to the contrary, all duties shall be
denoted by impressed stamps only and, where it is provided that any duty may be denoted
by an adhesive stamp, the duty may be denoted by an impressed stamp or by an adhesive
stamp.

{(2) Duty may be denoted by endorsement on the instrument on which the duty is
chargeable if the endorsement is made in accordance with an authority granted by the
Commissioner under this section.

(3) The Commissioner may, in his or her discretion, grant an authority to endorse
instruments with stamp duty.

(4) An authority, if granted —
(a) must specify the class or classes of instruments to which it relates; and

(b) may be subject to conditions as to the manner and form in which endorsements
are to be made under the authority and such other conditions as the
Commissioner thinks fit; and

{c) may be varied or revoked by the Commissioner at any time.

(5) An instrument endorsed in accordance with an authority is taken to have been
stamped with the amount of duty shown by the endorsement.

(6) A person who holds an authority must, at periodic intervals -stated in the
authority —

(a) lodge with the Commissioner a return—

(i) stating the total of the amounts endorsed under the authority during a
preceding period to be determined in accordance with the
authority; and

(ii) containing such other information as may be required by the
conditions of the authority or by the Commissioner; and

(b) pay to the Commissioner a sum equal to the total amount endorsed under the
authority during the period to which the return relates.

(7) If a person who holds an authority under this section fails to lodge a return, or to
pay duty, within the time prescribed by the authority, that person is liable to penalty duty
of—

(a) $50;0r

(b) 10% of the duty payable in respect of the return period for each month up to
the time the obligation to lodge the return and pay the duty is fully complied
with,

whichever is the greater (but the Commissioner may remit penalty duty payable under this
subsection wholly or in part).

(8) A person who—

(a) contravenes or fails to comply with a provision of this section; or
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(b) knowingly endorses an instrument with an amount of duty less than the amount
with which the instrument is chargeable; or

(¢) contravenes or fails to comply with a condition on which an authority was
granted under this section,

is guilty of an offence.

Penalty: $5 000 and, if the offence results in avoidance of duty, twice the amount of duty
avoided.

(9) A person who, without being authorised to endorse instruments under this
section, endorses an instrument in a way that suggests or implies that the instrument is
endorsed under this section is guilty of an offence.

Penalty: $5 000 plus twice the amount of duty chargeable on the instrument.

Appropriate stamps to be used

11, (1) A stamp which, by any word or words on the face of it, is appropriated to any
particular description of instrument shall not be used for any instrument of another
~ description,

(2) An instrument falling under the particular description to which any stamp is so
appropriated shall not be deemed duly stamped unless it is stamped with the stamp so
appropriated.

(3) No instrument shall be deemed duly stamped with an adhesive stamp unless the
words “DUTY STAMP?” are printed on and form part of the stamp.

Adhesive stamps to be cancelled

12. (1) An instrument, the duty upon-which is required or permitted by this Act to be
denoted by an adhesive stamp, shall not be deemed duly stamped with an adhesive stamp
unless—

(a) the person required by this Act to cancel the adhesive stamp cancels it by
writing on or across the stamp his name or initials, or the name or initials of
his firm, together with the true date of his so writing, or otherwise effectually
cancels the stamp and renders it incapable of being used for any other
instrument;

or

(b) it is otherwise proved that the stamp appearing on the instrument was affixed
thereto at the proper time.

(2) Where two or more adhesive stamps are used to denote the duty upon an
instrument, each stamp shall be cancelled in the manner described above,

(3} A person who is required to cancel an adhesive stamp must not fail to do so in
accordance with this Act.

Penalty: $50.

How instruments to be stamped

13. (1) Every instrument written upon stamped material shall be written in such
manner, and every instrument partly or wholly written before being stamped shall be so
stamped, that the stamp may appear on the face of the instrument and cannot be used for,
or applied to, any other instrument written upon the same piece of material.
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(2) If more than one instrument is written upon the same piece of material, each one
of those instruments shall be separately and distinetly stamped with the duty with which it
is chargeable.

Instruments to bé separately charged
14. Except where express provision is made to the contrary —

{a) any instrument containing or relating to several distinct matters shall be
separately and distinctly charged with duty in respect of each of such matters
as if the portion of the instrument containing or relating to each such matter
were a separate instrument;

(b) any instrument made for any consideration in respect of which it is chargeable
with ad valorem duty, and also for anv further or other valuable
consideration, shall, in addition to being charged with ad valorem duty, be
charged with duty in respect of the last mentioned consideration as if it were
an instrument made only for that consideration.

Duty to be calculated on value in Australian money

15. Where any instrument is chargeable with ad valorem duty in respect of any money
in any currency other than Australian currency, the duty shall be calculated on the value
of that money in Australian currency according to the current rate of exchange at the date
of the instrument.

Ascertainment of value of property subject to powers, etc.

15a. In any case in which it is necessary to ascertain the value of any property for the
purpose of assessing ad valorem duty on any instrument executed after the passing of the
Stamp Duties Act Amendment Act, 1941, the existence of any overriding power of
revocation 'or reconveyance in that or apy other instrument may be disregarded in
determining the value of the property.

Duty in force when instrument produced for stamping to apply

16. The duty chargeable upon any instrument shall be calculated according to the
rates in force at the time when the instrument is produced to the Commissioner for the
purpose of being stamped.

Duty payable in respect of instruments conditionally executed

17. (1) Subject to subsection (2), an instrument that is executed conditionally by one
or more parties is liable to duty as if it had been executed unconditionally,

(2) If—

(a) duty is paid on or in respect of an instrument that was executed conditionally by
one or more of the parties;

(b} the Commissioner is satisfied that, by reason of non-fulfilment of the condition,
or recall of the execution, the instrument will never come into force,

the Commissioner will, on application by a party who paid the duty and production of the
instrument, cancel any stamp on the instrument and refund the amount of the duty paid.

Duty on ether instruments

18. Where the duty with which any instrument is chargeable depends in any manner
upon the duty paid upon another instrument, the payment of the last mentioned duty may,
on production of both the instruments, be denoted in such manner as the Commissioner
thinks fit upon the first mentioned instrument.
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All facts to be truly set forth

19. (1) All the facts and circumstances affecting the liability of an instrument to duty
must be fully and truly stated —

{a) in the instrument itself;
or

(b) in a statement produced to the Commissioner prior to the stamping of the
document,

(2) Any facts or circumstances affecting the liability of an instrument included in a
statement under subsection (1) must, if the Commissioner so requires, be verified by a
statutory declaration.

(3) If—
{e) aninstrument is produced to the Commissioner for stamping; .

{b) the instrument does not fully and truly state the facts and circumstances
affecting its liability to duty;

and

(c} the instrument is not accompanied by a statement fully and truly stating the
facts and circumstances affecting its liability to duty,

the parties to the instrument, and any person professionally engaged to have the
instrument stamped, are each guilty of an offence.

Penalty: $10 000.
(4) Itis a defencetoa éharge of an offence against subsection (3)-—

(a) if the defendant is a party to the instrument—to prove that the defendant
reasonably relied on some other person to ensure that the requirements of
that subsection were satisfied;

(b) if the defendant is a person who was professionally engaged to have the
instrument stamped--to prove that the defendant reasonably relied on
information supplied by a party to the instrument.

(5) A fact or circumstance affects the liability of an instrument to duty if it affects the
amount of the duty chargeable on the instrument.

Certain copies dutiable

19a. (1) Notwithstanding any other provision of this Act, but subject to subsection
(2), where an original instrument chargeable with duty under this Act has not been duly
stamped or has been destroyed without being duly stamped, any copy of the instrument
shall, for the purposes of this Act, be chargeable with duty and penalty duty (if applicable)
as if it were the original and be deemed to have been executed by the person or persons
who executed the original at the same time as the original was executed.

{2) Where an original instrument or a copy of an instrument is duly stamped under
this Act, the Commissioner shall, upon application and production of that original or
copy, stamp any copy or further copy or the original, as the case may be, with a particular
stamp denoting that it is duly stamped.

(3) In this section—
“copy” includes—

(a) aduplicate or counterpart of an original instrument;
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(b) an instrument that acknowledges, evidences or records the existence or
terms of an original instrument;

or

{c)} an instrument that acknowledges, evidences or records the transaction or
a part of the transaction to which an original instrument relates or
related.

Penalty for not duly stamping

20. (1) Except where express provision is made to the contrary, an instrument may be
stamped without penalty—

{a) where it was executed in South Australia—within two months after its
execution;

or

(b) where it was executed outside South Australia—within two months after its
receipt in South Australia or within six months after its execution, whichever
period first expires.

(laa) If duty or further duty becomes chargeable on an instrument in consequence of
an event occurring after its execution, the instrument may be stamped without penalty
within 2 months after that event.

(la) Except where express provision is made to the contrary, an instrument that is
unstamped or insufficiently stamped after the expiration of the period referred to in
subsection (1) or (laa) shall, in addition to the unpaid duty, be charged with penalty duty
of—

(a) fifty dollars;
or

(b) an amount equal to 10 per centum of the amount of the unpaid duty for each
month for which the instrument has remained unstamped or insufficiently
stamped from the day when it was executed until the amount equals the
amount of the unpaid duty,

whichever is the greater amount.

(2) The payment of any such penalty duty shall be denoted on the instrument by a
particular stamp.

(3) The Commissioner may, at any time, remit any penalty duty, or part of any
penalty duty, payable under this section.

(4) If an instrument that is chargeable with stamp duty is not produced to the
Commissioner for stamping within the period prescribed by subsection (1) or {la), any
person who executed the instrument, or on whose behalf it was executed, is guilty of an
offence. ‘

Penalty: $10 000.
(5) Subsection (4) does not apply in relation to—
(a} an instrument executed, or brought into existence, before 7th December, 1987,

(b) an instrument that has been duly stamped in some other manner authorized by
this Act within the relevant period.
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(6) It is a defence to a charge against subsection {(4) to prove that the defendant
delivered the instrument or had it delivered into the possession of some other party, or an
agent for some other party, to the instrument in the reasonable expectation that the other
party would have it stamped.

(7) The commission of an offence against subsection {4) does not affect the validity of
the instrument in relation to which the offence was committed.

(8) Where a body corporate is guilty of an offence against subsection (4), each
member of the governing body of the body corporate is guilty of an offence and liable to
the same penalty as is prescribed by that subsection unless it is proved that he or she could
not by the exercise of reasonable diligence have prevented the commission of the offence
by the body corporate.

Admissibility of unstamped instruments in evidence

21. Upon the production of any instrument chargeable with duty as evidence in any
civil proceedings in any part of South Australia, the officer whose duty it is to read the
instrument shaill call the attention of the presiding judge, special magistrate or justices to
any omission or insufficiency of the stamp thereon.

Except as aforesaid no unstamped instrument to be received in evidence

22. No instrument chargeable with duty executed in any part of South Australia, or
relating, wherever it was executed, to any property situated, or to any matter or thing done
or to be done, in any part of South Australia, shall, except in criminal proceedings, be
pleaded or given in evidence, or admitted to be good, useful or available at law or in
equity, unless duly stamped.

‘Assessment of duty

23. (1) The Commissioner may (whether requested to do so Or not) express an
opinion on either or both of the following questions:

(a) whether duty is payable in a particular case;
(b) what amount of duty is payable in a particular case.

(1a) The Commissioner may require a person requesting an opinion to furnish such
information as the Commissioner thinks necessary for the purposes of the opinion and
may refuse to give the opinion until that information has been furnished.

(1b) The Commissioner shall not express an opinion in respect of an unexecuted
instrument, .

(2) If the Commissioner is of the opinion that an instrument is not chargeable with
duty, the instrument may be stamped with a particular stamp denoting that it is not
chargeable with duty.

(3) If the Commissioner is of the opinion that an instrument is chargeable with duty,
he shall assess the duty with which it is, in his opinion, chargeable and, when the
instrument is duly stamped in accordance with the assessment of the Commissioner, it may
also be stamped with a particular stamp denoting that it is duly stamped.

(4) Every instrument stamped with the particular stamp denoting either that it is not
chargeable with duty or that it is duly stamped shall be admissible in evidence and shall be
available for all purposes, notwithstanding any objection relating to duty.
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(5) An instrument on which duty has been assessed by the Commissioner cannot be
stamped except in accordance with that assessment unless the Commissioner reassesses
duty on the instrument.

Reassessment of duty
23a. (1) Where the Commissioner is of the opinion—

(a) that a mistake of fact has occurred in an assessment of duty under this Act;

(b) that incorrect, misleading or incomplete information has been provided to the
Commissioner in respect of the assessment of duty under this Act;

or

{c) that a reassessment of duty is necessary in order to recover duty that has not,
but should have been, paid,

the Commissioner may reassess duty payable under this Act,
(2) A reassessment may be made whether or not duty has been paid.

(3) A reassessment of duty under this section must be made within 5 years after the
date of the original assessment unless the Commissioner has reason to suspect fraud or
deliberate evasion of duty, in which case it may be made at any time.

(4) If the reassessment arises from some failure on the part of the person liable to pay
the duty, or that person’s agent, to provide information that should have been provided for
the purposes of the original assessment, and further duty is payable as a result of the
reassessment, penalty duty equivalent to twice the amount of that further duty also
becomes payable.

(5) If duty is decreased as a result of a reassessment, the Commissioner must refund
any amount of overpaid duty together with interest on that amount, from the date of
payment of the duty, at the rate fixed under subsection (6).

(6) The Minister may, by notice in the Gazette—
(a) fix a rate of interest for the purposes of subsection (5); or
(b} vary a rate of interest previously fixed under this subsection.

(7) Notice of a reassessment of duty under this section must be given personally or by
post to the person liable to pay the duty, or to that person’s agent (but a reassessment is not
invalidated by a failure to give the notice).

(8) Any duty payable by a person as a result of a reassessment under this section must
be paid within two months after a notice is given under subsection (7).

(9) The Commissioner may require any person who is liable to pay duty on a
reassessment under this section to produce to the Commissioner, at the time the duty is
paid, any instrument (or a copy of any instrument) affected by the reassessment (and the
Commissioner may, on receipt of that instrument (or copy), stamp or further stamp the
instrument (or copy), or cancel any stamp),

(10) A person must not fail to comply with a requirement under subsection (9).
Penalty: $5 000.

(11) Where, as a result of a reassessment of duty under this section, an instrument is
chargeable with additional duty, the instrument will, from the date of the reassessment, be
taken to be insufficiently stamped until the additional duty is paid.

(12) The Commissioner may, at any time, remit any penalty duty, or part of any
penalty duty, payable under this section.
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{13) A decision of the Commissioner that an instrument is not chargeable with duty
" will be taken to be an assessment of duty for the purposes of this section.

Objections and appeals

24, (1) Any person who is dissatisfied with the assessment of the Commissioner may,
on payment of duty in accordance therewith—

(a) within fourteen days after the date of the Commissioner’s assessment, forward
to the Treasurer a statement of the grounds of his objection to the
assessment;

or

(b) within twenty-one days after the date of the Commissioner’s assessment, appeal
to the Supreme Court.

(2) The Treasurer may, on receipt of a statement of grounds of objection, confirm or
modify the Commissioner’s assessment and, if the assessment is reduced, any excess duty
paid by the objector will be refunded together with interest on the excess, from the date of
payment of the duty, at the rate fixed under subsection (10).

(3) If upon the confirmation or modification by the Treasurer of the Commissioner’s
assessment the person is still dissatisfied, he may, within twenty-one days after the
Treasurer’s decision is communicated to him, appeal to the Supreme Court.

(4) For the purpose of any appeal to the Supreme Court under this section, the
appellant may require the Commissioner to state and sign a case setting forth the question
upon which his opinion was required and the assessment made by him.

(5) The Commissioner shall thereupon state and sign a case accordingly and deliver it
to the appellant and, upon his application, the case may be set down for hearing in the
Supreme Court.

{6) Upon the hearmg of such a case (at least seven days notice of which shall be given
to the Commissioner), the Court shall determine the question submitted and assess the
duty, if any, chargeable under this Act.

(7) If the Court finds that the appellant has paid duty that is not chargeable under this
Act, or has paid duty in excess of the amount chargeable under this Act, the Court will
order the Commissioner —

(a) to refund the amount that was not properly chargeable together with interest on
that amount, from the date of payment of the duty, at the rate fixed under
subsection (10);

and
(b) to pay the appellant’s costs of the appeal.

(8) If the assessment of the Commissioner is confirmed by the Court, the costs
incurred by the Commissioner in relation to the appeal shall be ordered by the Court to be
paid by the appellant to the Commissioner.

(9) For the purposes of this section, the Supreme Court may consist of one judge
only.

{10) The Minister may, by notice in the Gazette—
{a} fix a rate of interest in respect of refunds of duty under this section;
or

(b) vary a rate of interest previously fixed under this section.
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(11) In this section—
“assessment” includes—
(a} areassessment;
or
(b) the imposition of additional or further duty under this Act.

Records apen to inspeciion

26. All public officers having in their custody any rolls, books, records, papers,
documents or proceedings, the inspection of which may tend to secure any duty, or to the
proof or discovery of any fraud or omission in relation to any duty, shall at all reasonable
times permit any person authorized to do so by the Commissioner to inspect all such rolls,
books, records, papers, documerits and proceedings and to take, free of charge, such notes
and extracts as the authorized person thinks necessary.

No instrument to be enrolied or registered unless stamped

27. No person whose office it is to enrol, register or enter in or upon any rolls, books
or records any instrument chargeable with any duty, or the memorial of any instrument
chargeable with any duty, shall enrol, register or enter any such an instrument or memorial
unless the instrument is duly stamped.

Power to obtain information and evidence

27a. (1) For the purposes of determining whether duty is payable in a particular case
or what amount of duty is payable or for the purposes of inquiring into any other matter
relevant to the enforcement of this Act, the Commissioner may, by notice in writing,
require any person - '

(a) to furnish the Commissioner, either orally or in writing, with such information
as the Commissioner requires;

{(b) to attend for examination before the Commissioner or any authorized officer;
or

{c) to produce any instrument or records in the person’s custody relevant to the
subject matter of the inquiry.

(2) The Commissioner may require the information or evidence to be given on oath
or verified by statutory declaration.

(3) The regulations may authorize reimbursement of expenses in accordance with a
prescribed scale to persons required under this section to attend for examination before
the Commissioner or an authorized officer.

(4) Where an instrument or record is produced under this section, the Commissioner
or authorized officer— ‘

(a) may take and retain possession of the instrument or record for such period as is
necessary to enable it to be inspected and copies of, or extracts from, it to be
made or taken by or on behalf of the Commissioner;

and

{b) shall permit a person who would be entitled to inspect the instrument or record
if it were not in the possession of the Commissioner or authorized person to
inspect the instrument or record at any reasonable time.
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(5) Where a person has a lien on an instrument or record, nothing done under this
section prejudices the lien.

(6) A person who fails, without reasonable excuse, to comply with a requirement of
the Commissioner under this section is guilty of an offence.

Penalty: $10 000.

Access to records, etc.

27b. (1) For the purposes of ascertaining whether the provisions of this Act are being
or have been complied with, or for any other purpose related to the enforcement of this
Act, the Commissioner or an authorized officer may at any reasonable time—

(a) enter premises;
and

(b) inspect and take extracts from, or make copies of, any instrument or record in
the premises that appears to be relevant to the assessment of duty.

(2) A person who~—

(a) hinders the Commissioner or an authorized officer in the exercise of powers
conferred by this section;

or

(b) fails to afford such assistance to the Commissioner or authorized officer as is
necessary to enable the carrying out of an inspection under this section,

is guilty of an offence.
Penalty: $10 000,

Warrant to search and enter premises

27¢. (1) If a magistrate is satisfied, on the application of the Commissioner (which
must be supported by an affidavit or other sworn evidence), that there is reasonable
ground for suspecting that an instrument or record relevant to the assessment of duty may
be found in certain premises, the magistrate may issue a warrant authorizing an authorized
officer together with any other person named in the warrant—

(a) to enter those premises (using such force as is necessary for the purpose);

(b) to search the premises and to break open and search anything in the premlses
in which an instrument or record may be stored or concealed;

and

(c) to take possession of, on behalf of the Commissioner, any instrument or record
that appears to be relevant to the assessment of duty.

(2) Where an authorized officer takes possession of an instrument or record under
this section, that person or a person to whom it is subsequently delivered —

(a}) may retain possession of the instrument or record for such period as is
necessary to enable it to be inspected, and copies of, or extracts from, it to be
made or taken by or on behalf of the Commissioner;

and

(b) shall permit any other person who would be entitled to inspect the instrument
or record if it were not retained under paragraph (a) to inspect the
instrument or record at any reasonable time,
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(3) Where a person has a lien on an instrument or record, nothing done under this
section prejudices the lien.

(4) A person shall not obstruct any person acting in execution of a warrant under this
section Or assisting in the execution of such a warrant.

Penaley: $10 000.

(5) The powers conferred by this section are in addition to, and not in derogation of,
any other powers conferred by law.

Power to retain instruments

27d. Where an instrument chargeable with duty under this Act, but unstamped or
insufficiently stamped, comes into the possession of the Commissioner, the Commissioner
shall retain possession of the instrument until the full amount of the duty payable in
respect of the instrument is paid.

Commissioner not liable for acting bona fide in exercise of his powers or discharge of his
duties

27e. No action shall lie against the Commissioner by reason of the exercise or
discharge or the purported exercise or discharge by him in good faith of his powers or
duties under this Act or in respect of any matter arising out of the exercise or discharge or
the purported exercise or discharge of those powers or duties.

{The next page is 23]
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PART III

SPECIAL PROVISIONS WITH RESPECT TO CERTAIN STAMP DUTIES
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Agreements

Adhesive stamp may be used for agreement not under seal
29. The duty upon an agreement not under seal may be denoted by an adhesive stamp, which
shall be cancelled by one of the parties executing the agreement.

When agreement comprised of several letters

30. In any case where an agreement is constituted by two or more letters, the agreement and
all the letters shall be deemed to be duly stamped if any one of the letters is duly stamped with the
duty payable upon the agreement.

Certain contracts to be chargeable as conveyances on sale

31. (1) Any contract or agreement in writing for the sale of any estate or interest in any
property (including goods, wares and merchandise not being goods, wares and merchandise
agreed to be sold in the ordinary course of trade by a party whose business is or includes the sale
of such goods, wares and merchandise) except—

fa) property which cannot vest in the purchaser except upon registration of a conveyance;

k ok kR £ K KR KX

or

(¢) stock or marketable securities or shares in the stock, funds or capital of any corporation,
company Or society,

shall be charged with the same ad valorem duty as if it were an actual conveyance on sale of the
estate or interest contracted or agreed to be sold.

X R EE X R EEXE

(2) Where duty has been duly paid on a contract or agreement in accordance with
subsection (1), any conveyance made to the purchaser in pursuance of the contract or agreement
shall not be chargeable with any duty, and the Commissioner, upon application and upon the
production of the contract or agreement duly stamped, shall stamp the conveyance with a
particular stamp denoting that it is duly stamped.

(3) For the purposes of this section, a receipt for the payment, in pursuance of any contract
or agreement, of any purchase money shall, in the absence of any further or other instrument
being or evidencing the contract or agreement, be charged with ad valorem duty.

(4) If any such contract or agreement as is mentioned in subsection (1) is afterwards rescinded
or annulled, or for any other reason is not substantially performed or carried into effect so as to
operate as, or to be followed by, a conveyance, the person who paid the ad valorem duty upon the
contract or agreement shall be deemed to be possessed of stamped material rendered useless by
being inadvertently spoiled, within the meaning of section 106, and the provisions of that section
shall apply accordingly.

(5) This section shall not apply to, or in respect of, any hire-purchase agreement within the
meaning of this Act.
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