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Human Rights Monitors Bill 2005
A Bill For
An Act to promote human rights by monitoring the standard of institutional care provided to people with a disability or mental illness.
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The Parliament of South Australia enacts as follows:
1—Short title
This Act may be cited as the Human Rights Monitors Act 2005.
2—Commencement
This Act will come into operation on a day to be fixed by proclamation.
3—Interpretation
In this Act, unless the contrary intention appears—
director, in relation to a facility, means any person in accordance with whose direction or instruction a manager or other person working at the facility is required to act;
disability has the same meaning as in the Disability Services Act 1993;
disability services has the same meaning as in the Disability Services Act 1993;
facility means—
	(a)	an approved treatment centre within the meaning of the Mental Health Act 1993;
	(b)	a supported residential facility within the meaning of the Supported Residential Facilities Act 1992;
	(c)	any other premises declared by regulation to be a facility for the purposes of this Act;
human rights—these are the civil and political rights of an individual set out in Schedule 1;
manager of a facility means a person who is responsible for the management of that facility;
mental illness has the same meaning as in the Mental Health Act 1993.
4—Appointment of human rights monitors
	(1)	The Commissioner for Equal Opportunity may appoint 1 or more human rights monitors for the purposes of this Act.
	(2)	A person is eligible for appointment as a human rights monitor if the person, in the opinion of the Commissioner for Equal Opportunity, has demonstrated extensive knowledge of the rights of people who require access to mental health services or disability services.
	(3)	A person is not eligible for appointment as a human rights monitor if the person—
	(a)	is a member of the Public Service; or
	(b)	has a direct financial interest in a facility.
5—Term of office
	(1)	Subject to this section, a person appointed to be a human rights monitor holds office for such term, not exceeding 3 years, specified in the instrument of appointment and, on the expiration of a term of office, is eligible for reappointment.
	(2)	The office of a human rights monitor becomes vacant if the human rights monitor—
	(a)	dies; or
	(b)	completes a term of office and is not reappointed; or
	(c)	resigns by notice in writing to the Commissioner for Equal Opportunity; or
	(d)	is removed from office by the Commissioner for Equal Opportunity under subsection (3); or
	(e)	ceases to be a person who would be eligible for appointment to the position under this Act.
	(3)	The Commissioner for Equal Opportunity may remove a human rights monitor from office for—
	(a)	mental or physical incapacity to carry out satisfactorily the duties of a human rights monitor; or
	(b)	neglect of duty; or
	(c)	misconduct.
6—Remuneration and allowance
Human rights monitors are entitled to such remuneration and allowances in respect of the performance of their functions under this Act as the Commissioner for Public Employment may from time to time determine.
7—Human rights monitors—functions and duties
	(1)	The functions of a human rights monitor are—
	(a)	to visit and inspect any facility; and
	(b)	to inquire into—
	(i)	the adequacy of services for the assessment, treatment, care, control or detention of persons with a disability or mental illness; and
	(ii)	the appropriateness and standard of facilities for the recreation, occupation, education, training and rehabilitation of persons receiving treatment or care for a disability or mental illness; and
	(iii)	the extent to which people receiving treatment or care for a disability or mental illness are being provided the best possible treatment or care appropriate to their needs in the least possible restrictive environment and least possible intrusive manner consistent with the effective giving of that treatment or care; and
	(iv)	matters relating to human rights; and
	(v)	whether there has been a breach of the principles set out in the Disability Services Act 1993; and
	(vi)	any complaint made to a human rights monitor by a person receiving treatment or care for a disability or mental illness; and
	(vii)	any other matter that a human rights monitor considers appropriate having regard to the objectives of this Act, the Disability Services Act 1993, the Mental Health Act 1993, the Supported Residential Facilities Act 1992 or another Act.
	(2)	The Commissioner for Equal Opportunity may, in writing, direct a human rights monitor to visit a facility at such times as the Commissioner for Equal Opportunity directs.
8—Human rights monitors—powers
	(1)	A human rights monitor may, with or without prior notice given to a manager of a facility (or any other person), visit a facility at such times and for such periods as the visitor thinks fit.
	(2)	A human rights monitor may, when visiting a facility—
	(a)	inspect any part of the facility; and
	(b)	see any person who is receiving treatment or care for a disability or mental illness unless the person has asked not to be seen; and
	(c)	make inquiries relating to the admission, treatment, care, control or detention of persons with a disability or mental illness; and
	(d)	inspect—
	(i)	any document or medical record relating to any person receiving treatment or care for a disability or mental illness if he or she has the consent in writing of the person receiving the treatment or care; and
	(ii)	any records required to be kept under this Act.
	(3)	If a human rights monitor attends at a facility and wishes to exercise, or is exercising, a function or power under this Act, the manager of the facility, or any other person who may be in charge of the facility at the particular time, must provide, or must ensure that there is provided, to the human rights monitor such reasonable assistance as the human rights monitor requires to exercise the function or power effectively.
	(4)	A person must not, without reasonable excuse—
	(a)	refuse or neglect to render assistance as required under subsection (3); or
	(b)	fail to answer any question when asked by a human rights monitor in the exercise of his or her powers under this Act; or
	(c)	obstruct or hinder a human rights monitor in the exercise of his or her powers under this Act.
Maximum penalty: $10 000.
	(5)	A manager of a facility must keep (or cause to be kept) a record of each visit by a human rights monitor to the facility.
Maximum penalty: $5 000.
9—Reports by human rights monitors
	(1)	A human rights monitor may, of his or her own motion, make a report to the Commissioner for Equal Opportunity relating to the exercise of any function or power of the human rights monitor.
	(2)	A human rights monitor must, when requested to do so by the Commissioner for Equal Opportunity, report in writing to the Commissioner for Equal Opportunity on any matter relating to the exercise of a function or power of the human rights monitor.
	(3)	A human rights monitor may, of his or her own motion or at the request of a person who has been treated for a disability or mental illness—
	(a)	refer any matter to the manager of a facility, or if the human rights monitor thinks fit, any other person who may be a proprietor or director of the facility, for inquiry and report;
	(b)	refer any matter to the Health and Community Services Complaints Commissioner (including by making a complaint on behalf of the person under the Health and Community Services Complaints Act 2004;
	(c)	refer any matter to the Commissioner for Equal Opportunity.
	(4)	If a matter is referred to a person under subsection (3)(a), the person must provide a written report to the human rights monitor within 21 days, or within such other period as the human rights monitor may specify in the circumstances of the particular case.
	(5)	A human rights monitor may, after receipt of a request under subsection (4) or, if a request is not received under that subsection within the relevant period, after the expiration of the period that applies under that subsection, take such action as the human rights monitor thinks fit in relation to the matter (including by referring the matter to the Health and Community Services Complaints Commissioner or to the Commissioner for Equal Opportunity).
	(6)	The Commissioner for Equal Opportunity may, after considering a matter referred under this section, and after undertaking any inquiries he or she determines to be appropriate, take such action in relation to the matter as he or she thinks fit, including by furnishing a report to the Speaker of the House of Assembly and the President of the Legislative Council with a request that the report be laid before their respective Houses.
	(7)	Each human rights monitor must, on or before 31 October in each year, forward a report to the Commissioner for Equal Opportunity on his or her activities under this Act during the financial year ending on the preceding 30 June.
	(8)	A report provided under subsection (7) must be included in the annual report of the Commissioner for Equal Opportunity.
	(9)	In addition to the preceding subsections, if a human rights monitor has reasonable grounds to believe that a contravention of this Act, the Mental Health Act 1993, the Disability Services Act 1993 or the Supported Residential Facilities Act 1992 has occurred, the human rights monitor must immediately provide a report on the matter to the Commissioner for Equal Opportunity unless—
	(a)	the human rights monitor believes that the matter has already been brought to the attention of the Commissioner for Equal Opportunity or some other appropriate authority; or
	(b)	the human rights monitor believes that the contravention involves a minor breach or irregularity and that, in the circumstances, the matter not be reported.
10—Regulations
The Governor may make regulations for the purposes of this Act.
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Schedule 1—Civil and political rights
Note—
The primary source of these rights is the International Covenant on Civil and Political Rights.
1—Recognition and equality before the law
	(1)	Every person has the right to recognition as a person before the law.
	(2)	Every person has the right to enjoy his or her human rights without distinction or discrimination of any kind.
	(3)	Every person is equal before the law and is entitled to the equal protection of the law without discrimination.
	(4)	Every person has the right to equal and effective protection against discrimination on any ground.
Examples of discrimination—
Discrimination because of race, colour, sex, sexual orientation, language, religion, political or other opinion, national or social origin, property, birth, disability or other status.
2—Right to life
	(1)	Every person has the right to life and a person must not be arbitrarily deprived of life.
	(2)	This section applies to a person from the time of birth.
3—Protection from torture and cruel, inhuman or degrading treatment etc
	(1)	A person must not be—
	(a)	tortured; or
	(b)	treated or punished in a cruel, inhuman or degrading way.
	(2)	A person must not be subjected to medical or scientific experimentation or treatment without his or her free consent.
4—Protection of the family and children
Note—
Family has a broad meaning (see ICCPR General Comment 19 (39th session)1990).
	(1)	The family is the natural and basic group unit of society and is entitled to be protected by society.
	(2)	Every child has the right to the protection needed by the child because of being a child, without distinction or discrimination of any kind.
Examples of distinction or discrimination—
Distinction or discrimination because of race, colour, sex, sexual orientation, language, religion, political or other opinion, national or social origin, property, birth, disability or other status.
5—Privacy and reputation
Every person has the right—
	(a)	not to have his or her privacy, family, home or correspondence interfered with unlawfully or arbitrarily; and
	(b)	not to have his or her reputation unlawfully attacked.
6—Freedom of movement
Every person has the right to move freely within the State and to enter and leave it, and the freedom to choose his or her residence in the State.
7—Freedom of thought, conscience, religion and belief
	(1)	Every person has the right to freedom of thought, conscience and religion.
	(2)	The right referred to in subclause (1) includes—
	(a)	the freedom to have or to adopt a religion or belief of his or her choice; and
	(b)	the freedom to demonstrate his or her religion or belief in worship, observance, practice and teaching, either individually or as part of a community and whether in public or private.
	(3)	A person must not be coerced in a way that would limit his or her freedom to have or adopt a religion or belief in worship, observance, practice or teaching.
8—Peaceful assembly and freedom of association
	(1)	Every person has the right of peaceful assembly.
	(2)	Every person has the right to freedom of association.
9—Freedom of expression
	(1)	Every person has the right to hold opinions without interference.
	(2)	Every person has the right to freedom of expression, including the freedom to seek, receive and impart information and ideas of all kinds, regardless of borders, whether orally, in writing or in print, by way of art, or in another way chosen by him or her.
10—Taking part in public life
Every person has the right, and is to have the opportunity, to—
	(a)	take part in the conduct of public affairs, directly or through freely chosen representatives; and
	(b)	vote and be elected at periodic elections, that guarantee the free expression of the will of the electors; and
	(c)	have access, on general terms of equality, for appointment to the public service and public office.
11—Humane treatment when deprived of liberty
A person deprived of liberty must be treated with humanity and with respect for the inherent dignity of the human person.
12—Rights of minorities
A person who belongs to an ethnic, religious or linguistic minority must not be denied the right, with other members of the minority, to enjoy his or her culture, to declare and practise his or her religion, or to use his or her language.
