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An Act to provide for planning and regulate development in the State; to regulate
the use and management of land and buildings, and the design and construction of
buildings; to make provision for the maintenance and conservation of land and
buildings where appropriate; and for other purposes.

‘The Parliament of South Australia enacts as follows:

PART 1
PRELIMINARY

Short title
1. This Act may be cited as the Development Act 1993.

Commencement
2. This Act will come into operation on a day to be fixed by proclamation.

Objects

3. The object of this Act is to provide for proper, orderly and efficient planning and
development in the State and, for that purpose—

a) to establish objectives and principles of planning and development; and

(b) to establish a system of strategic planning governing development; and

{c) to provide for the creation of Development Plans—

)] to enhance the proper conservation, use, development and .management of land
and buildings; and

(i) to facilitate sustainable development and the protection of the environment; and
(iii)  to advance the social and economic interests and goals of the community; and

(d) to establish and enforce cost-effective technical requirements, compatible with the public
interest, to which building development must conform; and

(e} to provide for appropriate public participation in the planning process and the
assessment of development proposals; and

(f to enhance the amenity of buildings and provide for the safety and health of people who
use buildings; and

(g) to facilitate—
@ the adoption and efficient application of national uniform building standards; and

(ii) national uniform accreditation of. buildings products, construction methods,
building designs, building components and building systems.

Definitions
4. (1) In this Act, uniess the contrary intention appears—

"adjacent land" in relation to other land, means land—

faj that abuts on the other land; or
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(b) that is no more than 60 metres from the other land and is directly separated from
the other land only by—

(i) a road, street, footpath, railway or thoroughfare; or
(iiy  a watercourse; or
(iii)  a reserve or other similar open space;

"adjoining owner" means the owner of land that abuts (either horizontally or vertically) on
the land of a building owner,

"advertisement” means an advertisement or sign that is visible from a street, road or public
place or by passengers carried on any form of public transport;

"advertiser" in relation to an advertisement, means the person whose goods or services are
advertised in the advertisement;

"advertising hoarding” means a structure for the display of an advertisement or
advertisements;

"the Advisory Committee” means the Development Policy Advisory Committee established
under this Act; '

"alotment" has the same meaning as in Part 19AB of the Real Property Act 1886;
"amendment” includes an addition, excision or substitution;

"amenity” of a locality or building means any quality, condition or factor that makes, or
contributes to making, the locality or building harmonious, pleasant or enjoyable;

"authorised officer” means a person appointed to exercise the powers of an authorised officer
under this Act;

“building" means a building or structure or a portion of a building or structure (including any
fixtures or fittings which are subject to the provisions of the Building Code of Australia),
whether temporary or permanent, moveable or immovable, and includes a boat or pontoon
permanently moored or fixed to land, or a caravan permanently fixed to land;

"building owner" means the owner of land on or in relation to which building work is or is
to be performed;

“the Building Rules” means any codes or regulations under this Act (or adopted under this
Act) that regulate the performance, standard or form of building work and includes any
standard or document adopted by or under those codes or regulations, or referred to in those
codes or regulations;

“building work" means work or activity in the nature of—

{aj the construction, demolition or removal of a building; or

(b) the making of any excavation or filling for, or incidental to, the construction,
demolition or removal of a building; or
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{c)

any other prescribed work or activity,

but does not include any work or activity that is excluded by regulation from the ambit of this

definition;

"business day” means any day except—

(a)
(]

Saturday, Sunday or a public holiday; or

any other day which falls between 25 December in any yeér and 1 January in the
following year;

"construct” in relation to a building, includes—

(@)
(®)
(c)
@)
(e)
1)

to build, rebuild, erect or re-erect the building;
to repair the building;

to make alterations to the building;

to enlarge or extend the building;

to underpin the building;

to place or relocate the building on land;

"council” means a municipal or district council;

“the Court" means the Environment, Resources and Development Court;

"Crown" means the Crown in right of the State or in any of its other capacities;

"development” means—

(a)
®)
(c)
@

(e)

(g)

building work; or
a change in the use of land; or
the division of an allotment; or

the construction or alteration (except by the Crown, a council or other public
authority (but so as not to derogate from the operation of paragraph (e))) of a
road, street or thoroughfare on land (including excavation or other preliminary
or associated work); or

in relation to a State heritage place—the demolition, removal, conversion,
alteration or painting of, or addition to, the place, or any other work that could
materially affect the heritage value of the place; or

in relation to a local heritage place—the demolition, removal, conversion,
alteration of, or addition to, the place, or any other work (except painting) that
could materially affect the heritage value of the place; or

prescribed mining operations on land; or
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) an act or activity in relation to land (other than an act or activity that constitutes
the continuation of an existing use of land) declared by regulation to constitute
development,

(including development on or under water) but does not include an act or activity that is
excluded by regulation from the ambit of this definition;

"Development Assessment Commission" means the Development Assessment Commission
established under this Act;

“development authorisation” means any assessment, decision, permission, consent, approval,
authorisation or certificate required by or under this Act or any other Act prescribed by the
regulations for the purposes of this definition;

"Development Plan" means a Development Plan under this Act;

"division"” of an allotment means—

(2 the division, subdivision or resubdivision of the allotment (including by strata
plan); or

(b} the aiteration of the boundaries of an allotment; or

{c) the conferral or exercise of a present right to occupy part only of an allotment
under a lease or licence, or an agreement for a lease or licence, the term of
which exceeds six years or such longer term as may be prescribed, or in respect
of which a right or option of renewal or extension exists so that the lease,
licence or agreement may operate by virtue of renewal or extension for a total
period exceeding six years or such longer period as may be prescribed; or

(d) the grant or acceptance of a lease or licence, or the making of an agreement for
a lease or licence, of a class prescribed by regulation,

and "to divide" has a corresponding meaning;

"document" means a paper or record of any kind, including a disk, tape or other article from
which information is capable of being reproduced (with or without the aid of another article
or device);

“Environment Protection Authority" means the Environment Protection Authority
established under the Environment Protection Act 1993,

“fire authority” means the South Australian Metropolitan Fire Service or the Country Fire
Service;

"Fund" means the Planning and Development Fund continued in existence under this Act;
“land" means, according to context—

fa) land as a physical entity, including land covered with water and including any
building on, or fixture to, the land; or

() any legal estate or interest in, or right in respect of, land;
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"local heritage place" means a place that is designated as a place of local heritage value by a
Development Plan; '

"Metropolitan Adelaide” means Metropolitan Adelaide as defined by a plan deposited in the
General Registry Office by the Minister for the purposes of this definition and identified by
the Minister by notice in the Gazetre;

"the Mining Acts" means the Mining Act 1971, the Petroleum Act 1940 and the Petroleum
(Submerged Lands) Act 1982,

"mining production tenement” means—
(a) a mining lease or miscellaneous purposes licence under the Mining Act 1971, or

b) a petroleum licence or pipeline licence under the Petroleum Act 1940, or

fc) a production licence or pipeline licence under the Petroleum (Submerged Lands)
Act 1982;

"owner" of land means—
{a) if the land is unalienated from the Crown—the Crown; or

(®) if the land is alienated from the Crown by grant in fee simple—the owner of the
estate in fee simple; or

{c) if the land is held from the Crown by lease or licence—the lessee or licensee; or

{d if the land is held from the Crown under an agreement to purchase—the person
who has the right to purchase;

"party wall" means a wall built to separate two or more buildings or a wall forming part of a
building and built on the dividing line between adjoining premises for their common use and
includes a common wall for the purposes of the Building Code of Australia;

"the Planning Strategy" means the Planning Strategy formulated under this Act;

"prescribed mining operations” means operations carried on in the course of—

fa)  the recovery of naturally occurring substances (except water) from the earth
(whether in solid, liquid or gaseous form);

b the recovery of minerals by the evaporation of water,
but does not include operations carried on in pursuance of any of the Mining Acts;
"private certifier" means a person who may act as a private certifier pursuant to Part 12;

"provisional building rules consent” means a consent in respect of the provisions of the
Building Rules under this Act;

"provisional development plan consent" means a consent in respect of a Development Plan
under this Act;
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"public notice" means notice that complies with regulations made for the purposes of this
definition;

"public place" includes a street, road, square, reserve, lane, footway, court, alley and
thoroughfare which the public are allowed to use (whether formed on private property or
not), any public watercourse, and any foreshore;

“the Registrar-General" includes the Registrar-General of Deeds;

"relevant authority” means the Development Assessment Commission or a council, subject
to the operation of Parts 4 and 12;

"the repealed Act" means the Planning Act 1982;
“the State" includes any part of the sea—
{a) that is within the limits of the State; or

) that is from time to time included in the coastal waters of the State by virtue of
the Coastal Waters (State Powers) Act 1980 of the Commonwealth;

"State Heritage Authority” means the State Heritage Authority constituted under the
Herirage Act 1993;

"State heritage place” means—

fa) a place entered, either on a provisional or permanent basis, in the State Heritage
Register; or

bj a place within an area established as a State Heritage Area by a Development
Plan;

"structure” includes a fence or wall;

"to undertake development" means to commence or proceed with development or to cause,
suffer or permit development to be commenced or to proceed.

(2) Where at the foot of a section or subsection the words "Additional Penalty" appear, those
words signify that a person who undertakes development in contravention of, and thus commits an
offence against, that section or subsection is liable, in addition to any other penalty prescribed for
the offence, to a penalty of an amount not exceeding the cost of the development insofar as it has
been undertaken in contravention of that section or subsection.

(3) Where at the foot of a section or subsection the words "Default Penalty" appear, those
words signify that, where a person is convicted of an offence against the section or subsection and
the offence continues after the date of the conviction, the person is guilty of a further offence
against the section or subsection and liable, in addition to any other penaity prescribed for the
offence, to a penalty not exceeding the amount of the default penalty for every day the offence
continues after the date of the conviction.

Note: For definition of divisional penalties (and divisional expiation fees) see Appendix 2.
Interpretation of Development Plans

5. (1) Subject to subsection (2), if a term defined in this Part is used in a Development Plan
then the term has, unless the contrary intention appears, the defined meaning.
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(2) The Governor may, by regulation, define a term used in a Development Plan, and such a
definition, if inconsistent with a definition in this Part, operates to the exclusion of the latter.

(3) The Governor cannot make a regulation under subsection (2) unless the Presiding Member
of the Advisory Committee has certified that the requirements of subsection (3) have been
coimnplied with in relation to that regulation.

(4) An allegation in legal proceedings that the certificate required by subsection (3) was issued
on a particular day is, in the absence of proof to the contrary, sufficient proof of that fact.

(5) The following provisions apply in relation to the making of regulations under
subsection (2):

{a} the Advisory Committee must cause to be published in the Gazerte and in a newspaper
circulating generally throughout the State an advertisement—

1 containing a general explanation of the regulations that are (subject to this
section) to be made; and

(i) inviting interested persons to make written submissions to the Advisory
Committee in relation to the proposed regulations within a specified period
(being a period of not less than 28 days from the date of publication of the
advertisement); and

(iti)  appointing a place and time for the public hearing referred to in paragraph (5);

(b) at the time and place appointed for that purpose in the advertisement, the Advisory
Committee, or a committee appointed by the Advisory Committee, must hold a public
hearing at which any interested person may speak in favour of, or in opposition to, the
proposed regulations;

fc) a copy of the proposed regulations must be sent to the Local Government Association of
South Australia at an appropriate time determined by the Advisory Committee and the
Advisory Committee must give the Local Government Association of South Australia a
reasonable opportunity to make submissions in relation to the matter;

(d) the Advisory Committee must then make recommendations to the Minister in relation to
the proposed regulations (including recommendations for the meodification of the
proposed regulations in view of the public comment and the submissions received from
the Local Government Association of South Australia) and forward with those
recommendations copies of any written submissions made to the Advisory Committee
under this subsection; ‘

fej} the Governor may then proceed to make such regulations as are appropriate.
Concept of change in the use of land

6. (1) For the purpose of determining whether a change in the use of land has occurred, the
commencement or revival of a particular use of the land will, subject to subsection (2), be
regarded as a change in the use of the land if—

{a) the use supersedes a previous use of the land; or

(b) the commencement of the use or the revival of the use follows upon a period of non-
use; or
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fc) the use is additional to a previously established use of the land which continues despite
the commencement of the new use.

(2) The revival of a use of land after a period of discontinuance will be regarded as the
continuation of an existing use unless—

fa) the period intervening between the discontinuance and revival of the use exceeds two
years; or

(b) during the whole or a part of the period intervening between its discontinuance and
revival, the use was superseded by some other use; or

{c) the Development Assessment Commission or a council has made a declaration under
subsection (3) and the declaration remains unrevoked.

(3) Where—

(a) a particular use of land has been discontinued for a period of six months or more (being
a period that extends up to the date on which the Development Assessment Commission
or a council acts under this subsection); and

(b} the revival of that use would in the opinion of the Development Assessment Commission
or council be inconsistent with the relevant Development Plan and have an adverse
effect on the locality in which the land is situated,

the Development Assessment Commission or council may, by notice in writing served on the
owner and the occupier of the land, declare that a revival of the use will be treated, for the
purposes of this Act, as a change in the use of the land.

(4) The owner or occupier may, within one month after service of a notice under
subsection (3), or such extended period as may be allowed by the Court, appeal to the Court
against the declaration.

(5) On an appeal under subsection (4), the Court may confirm or revoke the declaration.

(6) For the purposes of this section, a particular use of land will be disregarded if the extent
of the use is trifling or insignificant.

Application of Act
7. (1) Subject to this section, this Act applies throughout the State.

(2) This Act applies in relation to land whether or not it has been brought under the
provisions of The Real Property Act 1886.

(3) The reguiations may provide—

(a) that a specified provision of this Act does not apply, or applies with prescribed
variations, to a part of the State specified by the regulations;
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{b) that a specified provision of this Act does not apply, or applies with prescribed
variations, in respect of a particular class of development, or in any circumstance or

situation (or circumstance or situation of a prescribed class), specified by the
regulations,

and, subject to any condition to which the regulation is expressed to be subject, the operation of
this Act is modified accordingly.

(4) A regulation under subsection (3) must not provide for the modification of any provision
of this Act which specifically provides for, restricts or prevents an appeal under this Act.
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ADMINISTRATION

DIVISION 1—CONSTITUTION OF STATE BODIES
Subdivision 1—The Advisory Committee
The Development Policy Advisory Committee
8. (1) The Development Policy Advisory Commirttee (the "Advisory Committee") is
established.

(2) The Advisory Committee consists of the following members appointed by the Governor:

fa) a person who has wide experience in urban and regional planning, or a related
discipline;

(b} two persons with wide experience of local government;

(c}) aperson with wide experience in building design or construction;

{d) a person with wide experience in environmental conservation,

fe) a person with wide experience in commerce and industry;

(7  aperson with wide experience in agricultural development;

(g) a person with wide experience in housing or urban development;

(h) a person with wide experience in planning or providing community services;

(i) a person with wide experience of the utilities and services that form the infrastructure of
urban development.

(3) In making appointments to the Advisory Committee the Governor must have regard to the
need for the Committee to be sensitive to cuitural diversity in the population of the State.

(4) At least one member of the Advisory Committee must be a woman and at least one
member must be a man. o

(5) The Governor will appoint a member of the Advisory Committee to preside at its
meetings.

(6) In the absence of the person appointed under subsection (5) from a meeting of the
Advisory Committee, a member chosen by those present will preside.

(7) Subject to subsection (8), a member of the Advisory Committee holds office at the
pleasure of the Governor.

(8) A member of the Advisory Committee ceases to hold office at the expiration of two years,
or such lesser period as the Governor may determine, from the date of appointment (or last
reappointment) unless the Governor reappoints the member to the Advisory Committee.

(9) The remuneration, allowances and conditions of appointment of a member of the Advisory
Committee will be as determined by the Governor.
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(10) On the office of a member of the Advisory Committee becoming vacant, a person will be
appointed in accordance with this Act to the vacant office.

(11) An appointment can only be made under this section after the Minister has, by notice in
a newspaper circulating generally throughout the State, invited interested persons with appropriate
qualifications to submit (within a period specified in the notice) expressions of interest in
appointment to the relevant office.

Functions of the Advisory Committee
9. (1) The Advisory Committee has the following functions:

(@) to advise the Minister on any matter relating to planning or development that should, in
the opinion of the Advisory Committee, be brought to the Minister’s attention;

(b) to advise the Minister on any matter relating to the design or construction of buildings
that should, in the opinion of the Advisory Committee, be brought to the Minister’s
attention;

{c) to advise the Minister (on its own initiative or at the request of the Minister) on—

@) the administration of this Act;

(ii) the policies that govern, or should govern, the administration of this Act;

(iif)  proposals to make regulations under this Act, or to make amendments to this
Act;

(iv)  proposals to amend Development Plans;

fdj to perform other functions assigned to the Advisory Committee under this Act or by the
Minister.

(2) The Advisory Committee should, in the performance of its functions, take into account the
provisions of the Planning Strategy.

Subdivision 2—The Developrent Assessment Commission

The Development Assessment Commission
10. (1) The Development Assessment Commission is established.

(2) The Development Assessment Commission is a body corporate.

(3) The Development Assessment Commission consists of the following members appointed
by the Governor:

(@) a Presiding Member;

(b) a Deputy Presiding Member;

fc) a person with practical knowledge of, and experience in, local government chosen from
a panel of three such persons submitted to the Minister by the Local Government

Association of South Australia;

{d} a person with practical knowledge of, and experience in, urban or regional development,
commerce, industry, building safety or landscape design;
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(ej a person with practical knowledge of, and experience in, environmental conservation or
management, or the management of natural resources;

(0 a person with practical knowledge of, and experience in, the provision of facilities for
the benefit of the community.

{4) The Presiding Member and Deputy Presiding Member must have gqualifications and
experience in urban and regional planning, building, environmental management, or a related
discipline that are, in the opinion of the Governor, appropriate to the Presiding Member’s
functions and duties under this Act.

(5) At least one member of the Development Assessment Commission must be a woman and
at least one member must be a man.

(6) The term of office for which a member of the Development Assessment Commission is
appointed will be—

fa) in the case of the Presiding Member—a term not exceeding five years specified in the
instrument of appointment; and

(b} in the case of other members-——a term, not exceeding two years, specified in the
instrument of appointment,

(7) A member of the Development Assessment Commission is, on the expiration of a term of
appointment, eligible for reappointment.

(8) The remuneration, allowances and conditions of appointment of a member of the
Development Assessment Commission--

(a) will be as determined by the Governor; or

(b) will, in the case of the Presiding Member, if the Governor so decides, be determined
wholly or in part in accordance with the Government Management and Employment
Act 1985.

{9) The Governor may remove a member of the Development Assessment Commission from
office for— - .

(a} breach of, or failure to comply with, the conditions of appointment;
{b) misconduct;

(c) neglect of duty;

(d) incapacity to carry out satisfactorily the duties of his or her office;
(e} failure to carry out satisfactorily the duties of his or her office.

(10) The office of a member of the Development Assessment Commission becomes vacant if
the member—

(@) dies; or

{b) completes a term of office and is not reappointed; or
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(¢) resigns by written notice addressed to the Minister; or
(d) is removed from office by the Governor under subsection (9).

(11) On the office of a member of the Development Assessment Commission becoming
vacant, a person will be appointed in accordance with this Act to the vacant office.

(12) In the absence of the Presiding Member from a meeting of the Development Assessment
Commission the Deputy Presiding Member will preside, and in the absence of both the Presiding
Member and the Deputy Presiding Member from a meeting of the Development Assessment
Commission, a member chosen by those present will preside.

(13) An appointment (other than an appointment under subsection (3)(¢)) can only be made
under this section after the Minister has, by notice in a newspaper circulating generally throughout
the State, invited interested persons with appropriate qualifications to submit (within a period
specified in the notice) expressions of interest in appointment to the relevant office.

Functions of the Development Assessment Commission
11. (1) The Development Assessment Cominission has the following functions:

(a} to participate in the assessment of development proposals where appropriate;

(b} to report to the Minister (on its own initiative or at the request of the Minister) on
matters relevant to the development of land;

(¢c) to make recommendations (on its own initiative or at the request of the Minister) as to
the regulations that should be made under this Act;

(d) to perform other functions assigned to the Development Assessment Commission under
this Act. '

(2) Except where the Development Assessment Commission makes or is required to make a
recommendation or report, is required to give effect to an order of a court or tribunal constituted
by law, or has a discretion in relation to the granting of a development authorisation, the
Development Assessment Commission is, in the exercise and discharge of its powers, functions or
duties, subject to the direction and control of the Minister.

Subdivision 3—Supplementary Provisions

Interpretation
12. In this subdivision—

"statutory body" means the Advisory Committee or the Development Assessment
Commission.

Procedures
13, (1) A quorum at a meeting of a statutory body consists of a number of members of the
statutory body equal to—

{a) if the total number of members of the statutory body is even—half that number plus one;
or

(b} if the total number of members of the statutory body is odd—the first integer that is
greater than half that number,

and no business may be transacted at a meeting of the statutory body unless a quorum is present.
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(2) A decision carried by a majority of the votes cast by members present at a meeting is a
decision of the statutory body.

(3) Each member present at a meeting of a statutory body is entitled to one vote on any
matter arising for decision and, if the votes are equal, the member presiding at the meeting is
entitled to a second or casting vote,

(4) A conference between members constituting a guorum by telephone or audio-visual means
is a valid meeting of a statutory body if--

(a) a notice of the conference is given to all members in the manner determined by the
statutory body for that purpose; and

(b} the system of communication allows a participating member to communicate with any
other participating member during the conference.

(5) A member of a statutory body who has a personal interest or a direct or indirect pecuniary
interest in any matter before the statutory body (other than an indirect interest that exists in
common with a substantial class of persons) must not take part in any deliberations or decision of
the statutory body in relation to that matter.

(6) Subject to this Act, a statutory body may determine its own procedures.

(7) A statutory body must have accurate minutes kept of its proceedings.

Vacancies or defects in appointment of members

14. An act of a statutory body is not invalid by reason only of a vacancy in its membership or
a defect in the appointment of a member.

Immunity of members

15. (1) A member of a statutory body incurs no liability for an honest act done in the
performance or purported performance of functions or duties under this Act.

(2) Any liability that would, but for this section, attach to a member attaches instead to the
Crown.

Committees
16. (1) A statutory body-—-

fa} must establish such committees or subcommittees as the regulations may require; and
(b) may establish such other committees or subcommittees as the statutory body thinks fit,

to advise the statutory body on any aspect of its functions, or to assist the statutory body in the
performance of its functions.

(2) A committee or subcommittee established under subsection (1) may, but need not consist
of, or include, members of the statutory body.

(3) The procedures to be observed in relation to the conduct of the business of a committee or
subcommittee will be—

fa) as prescribed by regulation;
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(b) insofar as the procedure is not prescribed by regulation—as determined by the statutory
body;

(c) insofar as the procedure is not prescribed by regulation or determined by the statutory
body—as determined by the relevant committee or subcommittee.

Staff
17. (1) There will be-

fa} a secretary to each statutory body (or to both statutory bodies);

fb) such other staff to assist each statutory body (or both statutory bodies) as the Governor
thinks fit.

(2) A secretary or other member of staff referred to in subsection (1) will be appointed, and
will hold office, subject to, and in accordance with, Part 3 of the Government Management and
Employment Act 1985.

(3) A stamtory body may, with the appfoval of the Minister administering a department of the
Public Service, make use of the services of officers of that department.

(4) A statutory body may, with the approval of a council, make use of the services of officers
or employees of that council.

DIVISION 2—AUTHORISED OFFICERS

Appointment of authorised officers
18. (1) The Minister or a council—

(a) may appoint a person to be an authorised officer for the purposes of this Act; and

(b) must appoint a person who holds the qualifications prescribed by the regulations to be
an authorised officer for the purposes of this Act if required to do so by the regulations.

(2) An appointment of an authorised officer may be subject to conditions.

(3) Each authorised officer must be issued an identity card—

fa} containing a photograph of the authorised officer; and

(b) stating any conditions of appointment limiting the authorised officer’s appointment.

(4) An authorised officer must produce the identity card for inspection before exercising the
powers of an authorised officer under this Act in relation to any person.

(5) The Minister or a council may, at any time, revoke an appointment which he or she or it
has made, or vary or revoke a condition of such an appointment or impose a further such
condition.

(6) No liability attaches to an authorised officer for an act or omission by the authorised
officer in good faith and in the exercise, performance or discharge, or purported exercise,
performance or discharge, of any power, function or duty under this Act.
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Powers of authorised officers to inspect and obtain information
19. (1) An authorised officer may—

(a)

®)

fc)

(d)

fe}

(g)

()

enter and inspect any land or building—

@) where the authorised officer reasonably suspects that a provision of this Act is
being, or has been breached; or

(ii) in the case of an authorised officer who holds prescribed qualifications—for the
purpose of inspecting any building work; or

@(ii)  for the purposes of determining that the land or building is safe; or

(iv)  for any other reasonable purpose connected with the administration or operation
of this Act; '

subject to subsection (2), where reasonably necessary—
{) break into or open any part of, or anything in or on, the land or building; or
(ii)  pull down or lay open any building or building work;

require any person to produce any documents (which may include a written record
reproducing in an understandable form information stored by computer, microfilm or
other process) as reasonably required in connection with the administration or
enforcement of this Act;

examine, copy or take extracts from any documents or information so produced or
require a person to provide a copy of any such document or information;

carry out tests, make measurements or take photographs, films or video recordings as
reasonably necessary in connection with the administration or enforcement of this Act;

require a person whom the authorised officer reasonably suspects to have committed, or
to be committing or about to commit, any breach of this Act to state the person’s full
name and usual place of residence and to produce evidence of the person’s identity;

require a person who the authorised officer reasonably suspects has knowledge of
matters in respect of which information is reasonably required for the administration or
enforcement of this Act to answer questions in relation to those matters;

give any directions reasonably required in connection with the exercise of a power
conferred by any of the above paragraphs or otherwise in connection with the
administration or enforcement of this Act.

(2) An authorised officer may only exercise the power conferred by subsection (1)(b) on the
authority of a warrant issued by a magistrate unless the authorised officer believes, on reasonable
grounds, that the circumstances require immediate action to be taken.

(3) A magistrate must not issue a warrant under subsection (2) unless satisfied, on information
given on oath— :

{a)

that there are reasonable grounds to suspect that a provision of this Act has been, is
being, or is about to be, breached; or
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{b) that the warrant is otherwise reasonably required in the circumstances.
{4) Where—

fa) a person whose native Janguage is not English is suspected of having breached this Act;
and

(b) the person is being interviewed by an authorised officer for the purposes of criminal
proceedings in connection with that suspected breach; and

{c) the person is not reasonably fluent in English,
the person is entitled to be assisted by an interpreter during the interview.

(5) In the exercise of powers under this Act an authorised officer may be assisted by such
persons as may be necessary or desirable in the circumstances.

{6) An occupier of a building must give to an authorised officer or a person assisting an
authorised officer such assistance as is reasonably required for the effective exercise of the powers
conferred by this section to be exercised.

Penalty: Division 6 fine.
(7) Subject to subsection (8), a person who—

(a) without reasonable excuse, hinders or obstructs an authorised officer, or a person
assisting an authorised officer, in the exercise of powers under this Act; or

(b) uses abusive, threatening or insulting language to an authorised officer, or a person
assisting an authorised officer; or

{c) without reasonable excuse, fails to obey a requirement or direction of an authorised
officer under this Act; or

(d) without reasonable excuse, fails to answer, to the best of the person’s knowledge,
information and belief, a question put by an authorised officer; or

fe) falsely represents, by words or conduct, that he or she is an authorised officer,
is guilty of an offence. |
Penalty: Division 6 fine.

(8) It is not a reasonable excuse for a person to fail to answer a question or to produce, or
provide a copy of, a document or information as required under this section that to do so might

tend to incriminate the person or make the person liable to a penalty.

(9) If compliance by a person with a requirement under this section might tend to incriminate
the person or make the person liable to a penalty, then—

{a) in the case of a person who is required to produce, or provide a copy of, a document or
information—the fact of production, or provision of a copy of, the document or the
information (as distinct from the contents of the document or the information); or
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@®)

in any other case—the answer given in compliance with the requirement,

is not admissible in evidence against the person in proceedings for an offence or for the imposition
of a penalty (other than proceedings in respect of the making of a false or misleading statement).

(10) A person who assaults an authorised officer, or a person assisting an authorised officer in
the exercise of powers under this Act, is guilty of an offence.

Penalty: Division 5 fine or division 5 imprisonment, or both.

(11) An authorised officer, or a person assisting an authorised officer, who—

(a)
{b)

addresses offensive language to any other person; or

without lawful authority hinders or obstructs or uses or threatens to use force in relation
to any other person,

is guilty of an offence.

Penalty: Division 6 fine.

DIVISION 3-—DELEGATIONS

Delegations
20. (1) The Minister, the Advisory Committee, the Development Assessment Commission or
a council may delegate any power or function vested in or conferred on him, her or it under this

Act.

(2) A delegation—

{a)

&)

fc)

(d)

(e)

may be made—

@ to a particular person or body; or

(ii) to the person for the time being occupying a particular office or position; or

(iii)  to a controlling authority established undex the Local Governmens Act 1934; and
must in prescribed circumstances be made to a committee or subcommittee of the
Advisory Committee or Development Assessment Commission established by the

regulations; and

may be made subject to conditions and limitations specified in the instrument of
appointment; and

subject to the regulations, is revocable at will and does not derogate from the power of
the delegator to act in a matter; and

in the case of a delegation by the Advisory Committee or the Development Assessment
Commission—may continue notwithstanding any vacancy in the membership of the
Advisory Committee or Development Assessment Commission.

(3) A power or function delegated under this section may, if the instrument of delegation so
provides, be further delegated.
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(4) Subject to subsection (7), a delegate must not act in any matter pursuant to the delegation
in which the delegate has a direct or indirect private interest.

Penalty: Division 5 fine or division 5 imprisonment.

(3) It is a defence to a charge of an offence against subsection (4) to provide that the
defendant was, at the time of the alleged offence, unaware of his or her interest in the matter.

(6) In subsection (4)—
"delegate” includes a member of a body to which a power or function has been delegated.
(7) Where a delegation is made—

(a} to a council, or to a body of which a member, officer or employee of a council is a
member; or

(b) by a council to an officer or employee of the council, or to a body of which a member
officer or employee of the council is a member,

sections 53 to 57A (inclusive), and section 80, of the Local Government Act 1934 apply in respect
of any conflict of interest involving a member, officer or employee of the council (in his or her
capacity as such) to the exclusion of subsection (4).

(8) Notice of a delegation under this section must, in prescribed circumstances, be given in
the Gazette.

(9) In any legal proceedings an apparently genuine certificate, purportedly signed by the
delegator, containing particulars of a delegation under this section will, in the absence of proof to
the contrary, be accepted as proof that the delegation was made in accordance with the particulars.

DIVISION 4—ANNUAL REPORT

Annual report
21. (1) The Minister must, on or before 30 September in each year, prepare a report on the
administration of this Act during the preceding financial year.

(2) The Minister must, within six sitting days after completing the report, cause copies to be
laid before both Houses of Parliament.
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PLANNING SCHEMES

DIVISION 1--THE PLANNING STRATEGY

The Planning Strategy
22. (1) In this section—

"the appropriate Minister” means the Minister to whom the Governor has from time to
time, by notice in the Gazerte, assigned the functions of appropriate Minister for the purposes
of this section.

(2) The appropriate Minister must ensure that a Planning Strategy for development within the
State is prepared and maintained.

(3) The Planning Strategy may incorporate documents, plans, policy statements, proposals and
other material designed to facilitate strategic planning and co-ordinated action on a State-wide,
regional or local level.

(4) The appropriate Minister must, in relation to any proposal to create or alter the Planning
Strategy—

(a) prepare a draft of the proposal; and

(b) by public advertisement, give notice of the place or places at which copies of the draft
are available for inspection (without charge} and purchase and invite interested persons
to make written representations on the proposal within a period specified by the
Minister.

(5) The appropriate Minister must—

fa) make appropriate provision for the publication of the Planning Strategy; and

fb) ensure that copies of the Planning Strategy are reasonably available for inspection
(without charge) and purchase by the public at places determined by the Minister; and

(¢) ensure that notice of any alteration to the Planning Strategy is published in the Gazette
within a reasonable time after the alteration is made.

(6) The appropriate Minister must, on or before 30 September of each year in respect of a
preceding financial year, prepare 2 repost on—

fa) the implementation of the Planning Strategy,

(b} any alteration to the Planning Strategy (including the general effect or implications of
any such alteration);

{c) community consuitation on the content, implementation, revision or alteration of the
Planning Strategy,;

(d) such other matters as the Minister thinks fit.

(7) The appropriate Minister must, within six sitting days after completing the report, cause
copies to be laid before both Houses of Parliament.
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(8) The Planning Strategy is an expression of policy formed after consultation within
government and within the community and does not affect rights or liabilities (whether of a
substantive, procedural or other nature).

(9) The Planning Strategy is not to be taken into account for the purposes of any application,
assessment or decision under Part 4 {other than Division 2 of that Part).

(10) No action can be brought on the basis—

a) that a Development Plan, or an amendment to a Development Plan, approved under this
Act is inconsistent with the Planning Strategy; or

(b) that an assessment or decision under this Act (including an assessment or decision under
Division 2 of Part 4) is inconsistent with the Planning Strategy.

DIVISION 2—-DEVELOPMENT PLANS
Subdivision 1—Creation of plans

Development Plans
23. (1) Development Plans will be prepared and published for the purposes of this Act.

(2) A Development Plan may relate to any geographical part of the State (but no more than
one plan may relate to a particular part of the State).

(3) A Development Plan should seek to promote the provisions of the Planning Strategy and
may set out or include-

{a) planning or development objectives or principles relating to—
@) the natural or constructed environment and ecologically sustainable development;
(ii) social or socio-economic issues;
(i)  urban or regional planning;

(iv)  the management or conservation of land, buildings, heritage places and heritage
areas;

v) management, conservation and use of natural and other resources;
(vi}  economic issues;
(b) provisions enabling the transfer of development rights between sites;
{c) material prescribed by the regulations;
{d)} such other material relating to planning or development as may be appropriate.
(4) A Development Plan may designate a place as a place of local heritage value if—

{a} it displays historical, economic or social themes that are of importance to the local area;
or

(b) it represents customs or ways of life that are characteristic of the local area; or
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{c}
(d)

fe}
]

it has played an important part in the lives of local residents; or

it displays aesthetic merit, design characteristics or construction techniques of
significance to the local area; or

it is associated with a notable local personality or event; or

it is a notable landmark in the area.

(5) A Development Plan may adopt, wholly or partially and with or without modification, any
plan, policy, standard, document or code prepared or published under this or any other Act, or by
a body prescribed by the regulations (either as in force at the time the Plan is made or as in force
from time to time).

(6) A Development Plan is a public document of which a court or tribunal will take judicial
notice, without formal proof of its contents.

(7) A Development Plan is created in the same manner as a Development Plan is amended
(vee subdivision 2).

Subdivision 2-—Amendments to Development Plans

Council or Minister may amend a Development Plan
24. (1) An amendment to a Development Plan may be prepared—

(a} where it relates to the area, or part of the area, of a council—

(®)

®
(ii)
(iii)

()

™)

by the council for the relevant area; or
by the Minister acting at the request of the council; or

where the Minister has requested the council to prepare a Statement of Intent
within a specified time and the council fails to do so, or the Minister and the
council cannot reach an agreement on a Statement of Intent within three months
after a date specified by the Minister—by the Minister; or

where the Minister considers that a council has demonstrated undue delay in the
preparation or processing of an amendment under this subdivision, or a council
has decided not to proceed with an amendment under this subdivision—by the
Minister; or

where the council has failed to comply with the requirements of
subdivision 3—by the Minister; or

where it relates to the areas, or parts of the areas, of two or more councils—

®

(i)

by the Minister on the basis that he or she considers that the amendment is
reasonably necessary to promote orderly and proper development within the
relevant areas and that, after consultation with the relevant councils, the Minister
considers that it is appropriate for the Minister to undertake the amendment; or

by the relevant councils with the approval of the Minister (and, in such a case,
section 25 will apply with any necessary modifications); or

fc) where it relates to land that does not lie within the area of a council—by the Minister; or



(Reprint No. 1)
ParT 3
4 Development Act 1993

(d) where the same amendment, or substantially the same amendment, is to be made to two
or more Development Plans-—by the Minister; or

(e} where the purpose of the amendment is to establish a State Heritage Area and impose
development controls in relation to that area—by the Minister; or

(f/ where the purpose of the amendment is to impose controls in relation to a place that is
entered, either on a provisional or permanent basis, in the State Heritage Register—by
the Minister; or

(g) where the Minister considers that an amendment to a Development Plan is appropriate
because of a matter of significant social, economic or environmental importance—by the
Minister.

(2) The Minister must, in relation to the preparation of an amendment under subsection (1){e}
or (f), consult with the Minister responsible for the administration of the Heritage Act 1993 and
the State Heritage Authority.

Amendments by a council

25. (1) If a council is considering an amendment to a Development Plan, the council must
first reach agreement with the Minister on a "Statement of Intent" prepared by the council in
accordance with the regulations.

(2) The Minister must, for the purposes of subsection (1), consult with the Advisory
Committee if the Minister considers that the proposed amendment would be seriously at variance
with the Planning Strategy.

(3) If or when agreement is reached, and the council decides to proceed, the council must
prepare a draft Plan Amendment Report based on the outcome of investigations initiated by the
council in accordance with the terms of the Statement of Intent and such other investigations (if
any) as the council thinks fit, and after considering the advice of a person with prescribed
qualifications appointed by the council.

(4) A Plan Amendment Report must assess the extent to which the proposed amendment—

faj accords with the Statement of Intent;

(b) accords with the Planning Strategy;

(¢} accords with other parts of the Development Plan;

{d) complements the policies in Development Plans for adjoining areas;

(e) satisfies the matters prescribed in the regulations,

and include—

(/) an explanation of the intent of the proposed amendment, the relationship between that
intent and the policy of the Statement of Intent, and a summary of the major policy
changes (if any) that are proposed; and

(g) asummary of the conclusions drawn from the investigations referred to above; and

(h) a draft of the amendment, or a draft of the relevant section of the Development Plan as
- amended (with the amendments shown in a distinctive manner).
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(5) Subject to subsection {6), a draft Plan Amendment Report must be referred to any
government Department or agency that has a direct interest in the matter for comment (but, if a
response is not received from a Department or agency within six weeks or such other period as
may be prescribed by the regulations, it will be taken that the Department or agency does not
desire to make any comment), and the council may, as a result of any comments that it receives,
amend the reports.

(6) The Minister may, after consultation with the council at the time of the preparation of the
Statement of Intent, permit the council to undertake the consultation required under subsection (5)
during the period for which the Plan Amendment Report is released for public comment under
subsection (11).

(7) Subject to subsection (8), the council may then finalise its Plan Amendment Report and
submit it to the Minister, together with a statement containing the prescribed particulars.

(8) Subsection (7) does not apply if the Minister has authorised the council to release the Plan
Amendment Report for public consultation without submission to the Minister under that
subsection.

(9) The Minister must, on receipt of a report under subsection (7)—

{a) accept the Plan Amendment Report, without alteration, as a basis for public
' submissions; or

(b} require an alteration to the Plan Amendment Report (after consultation with the council)
and accept the report, as altered, as a basis for public submissions; or

{c) reject the Plan Amendment Report as a basis for public submissions (in which case the
Minister must provide the council with written reasons for the Minister’s decision).

(10) In considering a Plan Amendment Report under subsection (9) the Minister must assess
the extent to which the proposed amendment satisfies the matters referred to in subsection (4)(a)
to fe).

(11} Unless rejected by the Minister under subsection (9), a Plan Amendment Report may
then be released for public consultation in accordance with the regulations.

(12) Where a proposed amendment designates a place as a place of local heritage value, the
council must, on or before the day on which the Plan Amendment Report is released for public
consultation under subsection (11), give each owner of land constituting the place proposed as a
place of local heritage value a written notice—

fa) informing the owner of the proposed amendment; and

(b} inviting the owner to make submissions on the amendment to the council within the
period that applies under subsection (11).

(13) The council must, after complying with the requirements under subsections (11)
and (12)—

(a} prepare a report on the matters raised as a result of public consultation and, if relevant,
under subsection (12) and on any recommended alterations to the proposed amendment;
or

(b) if it thinks fit, by notice in writing to the Minister, decline to proceed any further with
the amendment.
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(14) A report under subsection (13)(a) must be referred to the Minister, who must—
{a) seek the advice of the Advisory Committee—

)} if the Minister is of the opinion that there is substantial public opposition to the
whole or part of the proposed amendment, or that the council has recommended
that substantial alterations be made to the amendment; or

(i) in the case of an amendment that designates a place as a place of local heritage
value—if the owner of the land objects to the amendment (and, in such a case,
the owner of the land must be given a reasonable opportunity to make
submissions to the Advisory Committee (in such manner as the Advisory
Committee thinks fit) in relation to the matter before the Advisory Committee
reports back to the Minister); and

{b) if subsection (8) has applied, assess the extent to which the proposed amendment
satisfies the matters referred to in subsection (4){a) to (e,

and thereafter the Minister must—
{c} approve the amendment; or

{d) alter the amendment (after consultation with the council) and approve the amendment as
altered; or

fe)} decline to approve the amendment (in which case the Minister must provide the council
with written reasons for the Minister’s decision).

Amendments by the Minister

26. (1} If the Minister is considering an amendment t0 a Development Plan, the Minister must
first prepare a draft Plan Amendment Report based on investigations initiated by the Minister in
relation to the matter and the advice of a person with prescribed qualifications appointed by the
Minister.

(2} A Plan Amendment Report must assess the extent to which the proposed amendment-—

fa) accords with the Planning Strategy;

() accords with other parts of the Development Plan;

(¢} complements the policies in Development Plans for adjoining areas;

(d) satisfies the requirements prescribed by the regulations,

and include—

e) an explanation of the proposed amendment and a summary of the major policy changes
(if any) that are proposed; and

(f/ asummary of the conclusions drawn from the investigations referred to above; and

{g) a draft of the amendment, or a draft of the relevant section of the Development Plan as
amended (with the amendments shown in a distinctive manner).
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(3) The Plan Amendment Report may incorporate any material prepared by a council under
section 25 in relation to an amendment which was proposed under that section.

(4) Subject to section 28, the Minister must consult with any council which has a direct
interest in the matter on the content of a Plan Amendment Report.

(5) The Pian Amendment Report must then be released for public consultation in accordance
with the regulations. '

(6) Where a proposed amendment designates a place as a place of local heritage value, the
Minister must, on or before the day on which the Plan Amendment Report is released for public
consultation under subsection (5), give each owner of land constituting the place proposed as a
place of local heritage value a written notice—

fa) informing the owner of the proposed amendment; and

(b) inviting the owner t0 make submissions on the amendment within the period that applies
under subsection (5).

(7) The Minister must seek the advice of the Advisory Committee—
{a} on the matters raised as a result of public consultation under subsection (5); and
(bj on any submissions made under subsection (6); and
{c) on any proposed alterations to the amendment.
(8) The Minister may then—
(a) approve the amendment; or
fb)  alter the amendment and approve the amendment as altered; or
fc) decline to approve the amendment.
Operation of an amendment and Parliamentary scrutiny
27. (1) An amendment approved by the Minister under this subdivision must be referred to
the Governor and the Governor may, by notice in the Gazerte—
fa) declare the amendment to be an authorised amendment under this Act; and
8} fix a day on which the amendment will come into operation (and the relevant
Development Plan {or Plans) will then be taken, from that day, to be amended in the
manner set out in the amendment).
(2) When the Governor has declared an amendment to be an authorised amendment under this
Act, the Minister must, within 28 days, refer the amendment to the Environment, Resources and

Development Committee of the Parliament,

(3) The Environment, Resources and Development Committee must, after receipt of an
amendment under subsection (2)—

{a) resolve that it does not object to the amendment; or

b) resolve to suggest amendments to the relevant Development Plan {as amended); or









































































































































































































































