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South Australia

Police (Complaints and Disciplinary Proceedings)
Act 1985

An Act to provide for the investigation of complaints made in respect of members of the
police force; to provide for the appointment of a Police Complaints Authority and to
prescribe his or her duties and functions; to make provision in relation to police
disciplinary proceedings; and for other purposes.
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Legidlative history

The Parliament of South Australia enacts asfollows:

Part 1—Preliminary

1—Short title

This Act may be cited as the Police (Complaints and Disciplinary Proceedings)
Act 1985.
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4.9.2006 to 31.5.2007—Police (Complaints and Disciplinary Proceedings) Act 1985
Preliminary—Part 1

3—Interpretation

D

e

In this Act, unless the contrary intention appears—

the Authority means the person appointed to be the Police Complaints Authority
under Part 2 or a person acting in the office of Police Complaints Authority in
pursuance of that Part;

breach of discipline means a breach that may be the subject of a charge by the
Commissioner under the Police Act 1952;

the Commissioner means the Commissioner of Police and includes—

(@ the Deputy Commissioner of Police acting subject to the direction of the
Commissioner; or

(b) the Deputy Commissioner or an Assistant Commissioner of Police acting in
the place of the Commissioner during a period for which the Commissioner is
absent or the office of the Commissioner is vacant;

conduct of amember of the police force means—
(@ anactor decision of amember of the police force; or
(b) failureor refusal by a member of the police force to act or make a decision,

in the exercise, performance or discharge, or purported exercise, performance or
discharge, whether within or outside the State, of a power, function or duty that he or
she has as, or by virtue of being, a member of the police force;

theinternal investigation branch means the branch of the police force established in
pursuance of Part 3;

member or member of the police force means a person who is a member of the police
force within the meaning of the Police Act 1952, and includes—

(@ aperson appointed to be a police cadet or a specia constable under that Act;
or

(b) anofficer or person employed in or performing duties or functionsin the
department of the public service of which the Commissioner is Chief
Executive under the Public Sector Management Act 1995;

minor complaint see subsections (2), (3), (4) and (5);

prescribed officer or employee means—
(&) aperson appointed to be a specia constable under the Police Act 1952; or
(ab) aperson appointed to be a police aide under the Police Act 1952; or

(b) an officer or employee referred to in paragraph (b) of the definition of
member;

the Tribunal means the Police Disciplinary Tribunal established under Part 5.

For the purposes of this Act, acomplaint isaminor complaint that should be the
subject of an informal inquiry if according to an agreement or determination under
subsection (3) or (4)—

(a) it relates only to minor misconduct; or
(b) the complaint is otherwise of akind that warrants an informal inquiry only.
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Part 1—Preliminary

(3 The Authority and the Commissioner may make an agreement for the purposes of
subsection (2) as to the kinds of conduct that constitute minor misconduct and the
kinds of complaints that otherwise warrant an informal inquiry only.

(4) If the Authority and the Commissioner cannot reach agreement on a matter referred to
in subsection (3), the Authority may, and must if the Commissioner so requests, refer
the matter to the Minister for determination by the Minister.

(5) The Minister must cause notice of an agreement or determination under subsection (3)
or (4)—

(8 tobegiventothe Minister responsible for the administration of the police
force; and

(b) to betabled before both Houses of Parliament within 15 sitting days of the
date of the agreement or determination.

4—Act not to derogate from other law

The provisions of this Act are in addition to and do not derogate from the provisions
of any other law.

Part 2—Police Complaints Authority

5—Appointment of Police Complaints Authority

(1) Subject to this Act, the Governor may appoint a person to be the Police Complaints
Authority.

(2) A person may not be appointed to be the Authority unless he or sheisenrolled as a
barrister or solicitor, or both, or legal practitioner, of the High Court or the Supreme
Court of this State or another State or Territory of the Commonwealth and has been so
enrolled for not less than 5 years.

(3 The Authority will be appointed on such terms and conditions and will be entitled to
receive such salary and allowances as may be from time to time determined by the
Governor.

(4) A rate of salary determined to be payable to the Authority may not be reduced during
his or her term of office.

(5) Thesaary and allowances payable to the Authority under this section are to be paid
out of the Consolidated Account of the State which is appropriated by this section to
the necessary extent.

6—Authority not to engage in other remuner ative employment

The Authority must not, without the consent of the Minister, engage in any
remunerative employment or undertaking outside the duties of his or her office.

7—Term of office
(1) The Authority will be appointed for aterm of office of 7 years.

(2) Subject to this Act, a person appointed to be the Authority is, on the expiration of his
or her term of office, eligible for reappointment for aterm of not less than 3 years and
not more than 7 years.
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4.9.2006 to 31.5.2007—Police (Complaints and Disciplinary Proceedings) Act 1985
Police Complaints Authority—Part 2

8—Removal from office

(1) The Governor may remove the Authority from office on the presentation of an address
from both Houses of Parliament praying for his or her removal.

(2) The Governor may suspend the Authority from office on the grounds of incompetence
or misbehaviour.

(3 Wherethe Authority is suspended from office under subsection (2), the suspension
ceases to have effect—

(& if afull statement of the reasons for the suspension is not laid before both
Houses of Parliament within 7 sitting days of Parliament after the suspension;
or

(b) onthe expiration of one month from the date on which a statement islaid
before both Houses of Parliament under paragraph (@), unless an addressis
presented to the Governor by both Houses of Parliament praying for the
removal of the Authority.

(49) Theoffice of the Authority becomes vacant if—
(& heorshedies; or

(b) heor sheresigns by written notice addressed to the Governor, or his or her
term of office expires; or

(c) heor sheisremoved from office under subsection (1); or
(d) heor sheisdeclared bankrupt; or

(e) heorsheisimprisoned or convicted of an offence punishable by
imprisonment for aterm of 6 months or more; or

(f)  heor she becomes a member of Parliament of the State, the Commonwealth
or another State or Territory of the Commonwealth; or

(g) heor sheisremoved from office by the Governor on the ground of mental or
physical incapacity to carry out satisfactorily the duties of his or her office.

(5) Except as provided by this section, the Authority is not to be removed or suspended
from office nor is the office to become vacant.

9—Staff of Authority
() TheAuthority's staff consists of—
(& Public Service employees assigned to work in the office of the Authority; and

(b) if appointments have been made under subsection (3)—the persons holding
those appointments.

(2) TheMinister may, by notice in the Gazette—

(@ exclude Public Service employees on the Authority's staff from specified
provisions of the Public Sector Management Act 1995; and

(b) if the Minister thinks that certain provisions should apply to such employees
instead of those from which they are excluded under paragraph (a)—
determine that those provisions will so apply,

and such a notice has effect in accordance with its terms.

[1.6.2007] Thisversion is not published under the Legislation Revision and Publication Act 2002 5
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Part 2—Police Complaints Authority

(3 The Authority may, with the consent of the Minister, appoint staff for the purposes of
this Act.

(49) Thetermsand conditions of employment of a person appointed under subsection (3)
will be determined by the Governor and such a person is not a Public Service
employee.

11—Acting Authority

(1) The Governor may appoint a suitable person to act in the office of the Authority
during any period for which the office is vacant or the Authority is absent for any
reason.

(2) A person will be appointed under subsection (1) on such terms and conditions and will
be entitled to receive such salary and allowances as may be from time to time
determined by the Governor.

(3 Thesaary and alowances payable to a person appointed under subsection (1) are to
be paid out of the Consolidated Account of the State which is appropriated by this
section to the necessary extent.

11A—Delegation by Authority

(1) The Authority may, by instrument in writing, delegate to a member of the staff of the
Authority, any of hisor her powers or functions under this Act or any other Act, other
than this power of delegation.

(2) A delegation—
(@) may be absolute or conditional; and

(b) does not derogate from the power of the Authority to act personaly in a
matter; and

(c) isrevocableat will.

12—Protection for Authority and personsacting under hisor her direction

No liability will attach to the Authority or any person acting under his or her direction
or authority for an act or omission in good faith and in the exercise, performance or
discharge, or purported exercise, performance or discharge, of a power, function or
duty under this Act.

Part 3—Policeinternal investigation branch

13—Constitution of internal investigation branch of policeforce

(1) The Commissioner must constitute within the police force a separate branch to carry
out investigations under this Act in relation to the conduct of members of the police
force.

(2) Inaddition to carrying out investigations under this Act, the internal investigation
branch may carry out such other investigations in relation to the conduct of members
of the police force as may be required by the Commissioner.
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4.9.2006 to 31.5.2007—Police (Complaints and Disciplinary Proceedings) Act 1985
Police internal investigation branch—Part 3

14—Officer in charge entitled to report directly to Commissioner

The officer in charge of the internal investigation branch is entitled to report directly
to the Commissioner on any matter relating to the branch or the performance of its
functions.

15—Duties of members servingin internal investigation branch

Where a member serving in the internal investigation branch is able to do so without
unduly interfering with the performance by the branch of its functions, the member
may be directed by the Commissioner to perform duties not related to investigations
into the conduct of members of the police force (not being duties involving the
investigation of offences alleged to have been committed by persons other than
members of the police force).

Part 4—Complaints and investigations

16—Complaintsto which this Act applies
(1) A complaint about the conduct of a member of the police force may be made—

(8 toamember of the police force (not being the member about whose conduct
the complaint is made); or

(b) tothe Authority.

(2) Where aperson makes acomplaint to amember of the police force about the conduct
of that member, that member must, as soon as reasonably practicable, advise the
person that, in order for the complaint to be one to which this Act applies, the
complaint must be made—

(@) tosome other member of the police force; or
(b) tothe Authority.

(3) A complaint made to the Authority must, if the Authority so requires, be reduced to
writing.
(4) ThisAct appliesto acomplaint made under this section—

(@ whether or not the member of the police force about whose conduct the
complaint is made is identified by the complainant;

(b)  whether or not the identity of the complainant is known by or disclosed to the
member of the police force to whom the complaint is made or the Authority,
as the case may be;

(c) whether the complaint is made by a person on his or her own behalf or on
behalf of some other person;

(ca) whether or not the person by whom or on whose behalf the complaint is made
isamember of the police force;

(d) whether the person by whom or on whose behalf the complaint is madeisa
natural person or a body corporate.
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Police (Complaints and Disciplinary Proceedings) Act 1985—4.9.2006 to 31.5.2007
Part 4—Complaints and investigations

(5) ThisAct does not apply to a complaint—

(& madetoamember of the police force by or on behalf of another member of
the police force unlessit is made in writing in aform approved by the
Commissioner for the purpose; or

(b) made about conduct that occurred before the commencement of this section;
or

(c) made by or on behalf of amember or members of the police force in relation
to the employment or terms or conditions of employment of the member or
members.

17—Right of personsdetained in custody to make complaint to Authority

(1) Where aperson detained in custody wishes to make a complaint to the Authority
about the conduct of a member of the police force, any person performing dutiesin
connection with the detention of the person must—

() at therequest of the person, provide him or her with facilities to enable him or
her to prepare the complaint and to enclose and sedl it in an envelope; and

(b) on receiving the sealed envelope from the person for delivery to the
Authority—

(i) ensurethat the sealed envelopeis plainly addressed to the Authority
and marked as being confidential; and

(if) causethe sealed envelope to be delivered to the Authority without
undue delay.

(2) A request referred to in subsection (1)—

(& must be made to a person other than the member of the police force about
whose conduct the complaint is to be made; and

(b) must be complied with as soon as reasonably practicable (but without there
being any obligation to interrupt the carrying out of any other lawful
procedure or function).

(3 Wherearequest referred to in subsection (1) is made to the member of the police
force about whose conduct the complaint is to be made, the member must, as soon as
reasonably practicable, advise the person of the requirement that the request be made
to some other person who is performing duties in connection with the person's
detention.

(4) Where aperson receives a seded envelope for delivery to the Authority under
subsection (1), a person other than the Authority or a person acting with the authority
of the Authority must not open the envelope or inspect its contents.

Maximum penalty: $2 500.

(5) It will be adefenceto acharge of an offence against subsection (4) if the defendant
proves that the acts to which the charge relates were done inadvertently.
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4.9.2006 to 31.5.2007—Police (Complaints and Disciplinary Proceedings) Act 1985
Complaints and investigations—Part 4

18—Action on complaint being made to member of police force

(1) Whereacomplaint to which this Act appliesis made to a member of the police force,
the member must, in accordance with any directions of the Commissioner—

(8 refer the complaint, by the most expeditious means available to him or her, to
the internal investigation branch for investigation; or

(b) refer the complainant to a member of the police force authorised to receive
the complaint.

(2) Whereacomplaint is made to amember of the police force to whom the complainant
has been referred under subsection (1)(b), that member must refer the complaint, by
the most expeditious means available to him or her, to the internal investigation
branch for investigation.

(3 Whereacomplaint isreferred to the internal investigation branch under this section,
the Authority must be notified, by writing, of the complaint and furnished with
particulars of the complaint.

(4) Despitethe other provisions of this section, where a complaint made to a member of
the police force concerns the conduct of a prescribed officer or employee, the
complaint must not be referred to the internal investigation branch but must, in
accordance with any directions of the Commissioner, be referred to the Authority.

(5) Whereacomplaint isreferred to the Authority under subsection (4), the provisions of
this Act apply in relation to the complaint asif it were a complaint made to the
Authority.

19—Action on complaint being madeto Authority

(1) Whereacomplaint to which this Act appliesis made to the Authority, the Authority
must—

(@ notify the Commissioner, by writing, of the complaint and furnish him or her
with particulars of the complaint; and

(b) subject to any determination under section 21, 21A, 22 or 23, refer the
complaint to the Commissioner.

(2) Whereacomplaint is referred to the Commissioner under subsection (1)(b), the
Commissioner must refer the complaint to the internal investigation branch for
investigation.

20—Authority to notify complainant of receipt of complaint

The Authority must, unless the identity of the complainant is not known,
acknowledge, by writing, each complaint made to the Authority and each complaint of
which he or sheis notified under section 18.
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Police (Complaints and Disciplinary Proceedings) Act 1985—4.9.2006 to 31.5.2007
Part 4—Complaints and investigations

21—Deter mination by Authority that investigation not warranted

D

)

The Authority may, in his or her discretion, determine that a complaint to which this
Act applies (whether being a complaint made to the Authority or a complaint of which
the Authority has been notified under section 18) should not be investigated or further
investigated under this Act—

@

(b)

(©

(d)

()

(f)

if he or sheis satisfied that the complaint was made more than 6 months after
the complainant or person on whose behalf the complaint was made became
aware of the conduct complained of and that there are no special reasons
justifying the investigation or further investigation of the complaint; or

if in hisor her opinion—

(i) thecomplaintistrivial, frivolous or vexatious or was not made in
good faith; or

(if) the complainant or person on whose behalf the complaint was made
does not have a sufficient interest in the matter raised in the
complaint,

and there are no special reasons justifying the investigation or further
investigation of the complaint; or

if the complaint was made without disclosure of the identity of the
complainant and there are not, in the opinion of the Authority, any special
reasons justifying investigation of the complaint; or

if a person has been charged with an offence or breach of disciplinein
relation to the conduct complained of; or

if the complainant or person on whose behalf the complaint was made has
exercised aright of action or has or has exercised aright of appeal or review
in relation to the matter complained of and there are not, in the opinion of the
Authority, any special reasons justifying the investigation or further
investigation of the complaint; or

if, in his or her opinion, the investigation or further investigation of the
complaint is unnecessary or unjustifiable having regard to all the
circumstances of the case.

Where the Authority makes a determination under this section, he or she must, by
writing, notify the Commissioner and, unless the identity of the complainant is not
known, the complainant of the determination and his or her reasons for making the
determination.

21A—Deter mination by Authority to resolve complaint informally

D

)

The Authority may determine that a complaint to which this Act applies (whether
being a complaint made to the Authority or a complaint of which the Authority has
been notified under section 18) isaminor complaint that should be the subject of an
informal inquiry only.

Where the Authority makes a determination under subsection (1), he or she must—

@

by writing, notify the Commissioner of the determination; and

10
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4.9.2006 to 31.5.2007—Police (Complaints and Disciplinary Proceedings) Act 1985
Complaints and investigations—Part 4

©)

(4)

(®)

(6)

(1)

(8)

(9)

(b) inaccordance with arrangements for referral agreed between the Authority
and the Commissioner, refer the complaint for the conduct of an informal
inquiry by amember of the police force.

The member of the police force to whom a complaint has been referred under this
section must notify the complainant, unless the identity of the complainant is not
known—

(@ that aninformal inquiry is being conducted into the complaint; and

(b) that the complainant may, during the informal inquiry or within 14 days of
receipt of particulars of the outcome of the informal inquiry, make a request
to the Authority that the Authority determine that the complaint be
investigated under the other provisions of this Act.

The Commissioner must ensure that a report, in writing, of—
(@ theresults of theinquiry; and

(b) any action taken in relation to the member of the police force about whose
conduct the complaint was made,

is prepared and delivered to the Authority as soon as practicable.

The Authority must, in relation to each complaint that is the subject of an informal
inquiry, enter in the register kept by the Authority under section 29 and furnish to the
member of the police force concerned and, unless the identity of the complainant is
not known, the complainant, particulars of the matters referred to in subsection (4).

If arequest is made to the Authority as referred to in subsection (3)(b) that the
Authority redetermine the question whether the complaint should be investigated
under the other provisions of this Act, the Authority must redetermine the question
(and section 19 and the other provisions of this Act will apply in the sameway asto a
complaint made to the Authority).

At any time before or within 14 days after receipt of areport under subsection (4) in
respect of an informal inquiry, the Authority may, and must if the Commissioner so
requests, determine that the complaint the subject of the inquiry be investigated under
the other provisions of this Act and, in that event, the Authority must, subject to any
determination under section 23, refer the complaint to the Commissioner for
investigation by the internal investigation branch.

No information obtained in relation to the subject matter of a complaint during an
informal inquiry into the complaint may be used in proceedings in respect of a breach
of discipline before the Tribunal unless the proceedings are against a member of the
police force who has alegedly provided false information with the intention of
obstructing the proper resolution of the complaint.

The Authority may delegate to the Commissioner the following powers or functions
(which may be the subject of further delegation by the Commissioner):

(@ power to determine that a complaint isaminor complaint that should be the
subject of an informal inquiry;

(b) power to refer acomplaint to amember of the police force for the conduct of
an informal inquiry;

(c) thefunction of acknowledging a complaint under section 20;
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Part 4—Complaints and investigations

(10)

(d) thefunction of furnishing to the member of the police force concerned and
the complainant particulars of the outcome of an informal inquiry.

A delegation under this section—
(8 may be absolute or conditional; and
(b) isrevocable by the delegator.

22—Conciliation

D

e

©)

4)

©)

(6)

()

(8)

9)

(10)

The Commissioner may in relation to a complaint to which this Act applies (being a
complaint made to a member of the police force), if he or she considersit appropriate
to do so, attempt to resolve the matter by conciliation.

The Commissioner must not attempt conciliation in relation to a complaint except
with the agreement of the Authority.

The Authority may in relation to a complaint to which this Act applies (whether being
a complaint made to the Authority or acomplaint of which the Authority has been
notified under section 18), if he or she considersit appropriate to do so, attempt to
resolve the matter by conciliation.

The Commissioner or the Authority may, in attempting conciliation under this section,
act personally or through some other person.

The Authority, before attempting conciliation in relation to a complaint, must notify
the Commissioner of hisor her intention to do so and may request that any
investigation or further investigation of the complaint be deferred pending the results
of hisor her action.

Where conciliation isto be attempted in relation to a complaint, the Commissioner
may, or, at the request of the Authority under subsection (5), must, direct that any
investigation or further investigation of the complaint by members of the police force
be deferred pending the results of that action.

Where conciliation is attempted under this section by the Commissioner or the
Authority, the one must report to the other the results of his or her action.

The Authority may, if he or sheis satisfied that the matter raised by a complaint has
been properly resolved by conciliation undertaken by him or her or by the
Commissioner, determine that the complaint should not be investigated or further
investigated under this Act.

Where the Authority makes a determination under subsection (8), he or she must, by
writing, notify the Commissioner and, unless the identity of the complainant is not
known, the complainant of the determination.

Where the Authority disagrees with an assessment of the Commissioner contained in a
report under subsection (7) that the matter raised by a complaint has been properly
resolved by conciliation undertaken by the Commissioner, the Authority must, by
writing, notify the Commissioner of hisor her disagreement and the reasons for his or
her disagreement.

12
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4.9.2006 to 31.5.2007—Police (Complaints and Disciplinary Proceedings) Act 1985
Complaints and investigations—Part 4

22A—Authority may initiate investigation

(1) TheAuthority may, on his or her own initiative, raise a matter for investigation that he
or sheis satisfied concerns possible misconduct, or a pattern of misconduct, affecting
amember or members of the public that has become a matter of public interest or
comment or may raise questions as to the practices, procedures or policies of the
police force.

(2) Wherethe Authority raises a matter for investigation on his or her own initiative, the
Authority must—

(@ notify the Commissioner, by writing, of the matter to be investigated and
furnish him or her with particulars of the matter; and

(b) subject to any determination under section 23, refer the matter to the
Commissioner.

(3) Where amatter isreferred to the Commissioner under subsection (2)(b), the
Commissioner must refer the matter to the internal investigation branch for
investigation.

(4) The Commissioner may, if he or she disagrees with—
(@) thedecision of the Authority that the matter be raised for investigation; or
(b) the methods employed in the investigation,
advise the Authority, by writing, of his or her disagreement.

(5) Wherethe Authority is notified of disagreement by the Commissioner under
subsection (4)—

(8 theinvestigation into the matter is to cease unless or until the matter is
resolved by agreement between the Authority and the Commissioner or by
determination of the Minister; and

(b) the Authority may, if he or she is unable to resolve the matter by consultation
with the Commissioner, refer it to the Minister for determination.
23—Deter mination that matter be investigated by Authority

(1) Subject to subsection (2), the Authority may determine that a matter to which this Act
applies (whether being a complaint made to the Authority or a complaint of which the
Authority has been notified under section 18 or a matter raised for investigation on the
initiative of the Authority under section 22A) should be investigated by him or her.

(2) The Authority may make a determination under subsection (1)—
(@ inrelationto any matter that he or sheis satisfied—

(i) concerns conduct of a member of the police force holding a rank
equal to or senior to the rank held by the officer in charge of the
internal investigation branch; or

(i) concerns conduct of a member of the police force serving in the
internal investigation branch; or

(iif) isin substance about the practices, procedures or policies of the
police force; or

(iv) should for any other reason be investigated by the Authority; or
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Part 4—Complaints and investigations

©)

(4)

(48)

©)

(6)

(b) inrelation to any matter that concerns conduct of a prescribed officer or
employee—if the Authority is of the opinion, having regard to the nature of
the mattersraised in relation to the prescribed officer or employee, that there
are no special reasons justifying investigation of the matter by the internal
investigation branch; or

(c) asotherwise provided under this Act.

Where a determination is made under subsection (1), the Authority may, in addition,
make one or more of the following determinations:

(@) adetermination that the matter or part of the matter concerned should be
investigated or further investigated by the internal investigation branch in
conjunction with the investigation to be carried out by the Authority;

(b) adetermination that the matter or part of the matter concerned should not be
investigated or further investigated by the internal investigation branch or any
member of the police force acting under the direction of the Commissioner.

Where the Authority makes a determination under this section, he or she must, by
writing, notify the Commissioner of the determination.

Where the Authority makes a determination under this section in relation to a matter
referred to in subsection (2)(a), the Authority may—

(& with the Commissioner's agreement; or

(b) after allowing the Commissioner a period of five working days to comment
on the determination and taking into account any comments received from the
Commissioner within that period,

commence an investigation into the matter.
Where—
(8 adetermination is made under this section in relation to a matter; and

(b) theinternal investigation branch has commenced but not completed an
investigation or further investigation of the matter,

the officer in charge of the branch must, as soon asis practicable, cause areport, in
writing, of the investigation or further investigation to be prepared and delivered to the
Commissioner.

The Commissioner must, as soon as practicable after his or her receipt of areport
under subsection (5), furnish a copy of the report to the Authority and, when doing so,
may attach to the report such comments as he or she thinksfit to make in relation to
the investigation or further investigation.

24—Effect of certain determinations of Authority

Where the Authority has made—

(8 adetermination under section 21 or 22 that a complaint should not be
investigated or further investigated under this Act; or

(b) adetermination under section 23 that a matter should be investigated by him
or her,
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the Commissioner may nevertheless, in his or her discretion, but subject to any
determination under section 23(3)(b), direct that the matter or part of the matter
concerned be investigated or further investigated, but, in that event, the provisions of
this Act will not apply to or in relation to that investigation or further investigation.

25—I nvestigations by internal investigation branch

D

e

©)

(38)

(3b)

(3c)

(4)

Subject to any determination made by the Authority under section 21, 22 or 23, or
direction given by the Commissioner under section 22, each matter that is referred to
the internal investigation branch under this Act for investigation or further
investigation must be investigated or further investigated by that branch.

An investigation or further investigation referred to in subsection (1) isto be
conducted, subject to any directions of the Authority or the Commissioner, in such
manner as the officer in charge of the internal investigation branch thinks fit.

Subject to any directions of the Authority or the Commissioner, a member of the
internal investigation branch may, for the purposes of the investigation, make inquiries
and obtain information, property, documents or other records relevant to the
investigation, as he or she thinks fit.

Where a member of the internal investigation branch seeks information, property,
documents or other records from a person under subsection (3), that person must not,
if so directed in writing by the Authority, divulge or communicate to any other person
the fact that the investigation is being or has been carried out or that he or she has
been requested or required to provide information, property, documents or other
records.

Maximum penalty: $2 500 or imprisonment for 6 months.
Subsection (3a) does not prevent—

(@ aperson from whom information, property, documents or other records have
been sought from consulting—

(i) alega practitioner; or

(i) some other person with the Authority's approval (which may be a
general approval or given in a particular case),

in relation to the matter under investigation;

(b) amember of the police force whose conduct has been under investigation
from divulging or communicating particulars of the outcome of the
investigation as furnished or registered under section 36 (including any
comments made by the Authority when furnishing any of those particulars).

If aperson consulted under subsection (3b)(a) obtains information as a result of the
consultation that the person who initiated the consultation is (apart from that
subsection) prohibited from divulging or communicating, the person so consulted
must not divulge or communicate that information.

Maximum penalty: $2 500 or imprisonment for 6 months.

Subsections (2) and (3) do not authorise a member of the police force to contravene or
fail to comply with alaw that would, if those subsections had not been enacted, apply
in relation to the investigation of a matter referred to the internal investigation branch,
but nothing in this subsection affects the operation of any other provision of this
section.
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©)

(6)

()

©)

(8)

9)

(10)

(11)

A member of the internal investigation branch may, for the purposes of the
investigation, direct a member of the police force to furnish information, produce
property, a document or other record or answer a question, being information,
property, a document or record or a question that is relevant to the investigation.

For the purposes of the Police Act 1952, a direction given by a member of the internal
investigation branch under subsection (5) has effect asiif it had been given by the
Commissioner.

A member of the internal investigation branch must, before giving any direction under
subsection (5) to the member whose conduct is under investigation, inform the
member of the particulars of the matter under investigation.

A member of the police force who—

(8 without reasonable excuse, refuses or fails to furnish information, produce
property, a document or other record or answer a question when so required
in pursuance of this section; or

(b) furnishesinformation or makes a statement to a member of the internal
investigation branch knowing that it is false or misleading in a material
particular,

may be dealt with in accordance with the Police Act 1952 for breach of discipline.

A person other than a member of the police force who furnishes information or makes
a statement to a member of the internal investigation branch knowing that it isfalse or
misleading in amaterial particular is guilty of an offence.

Maximum penalty: $2 500 or imprisonment for 6 months.

Where amember of the police forceis directed under subsection (5) to furnish
information, produce property, a document or record or answer a question, the
member is not excused from complying with the direction on the ground—

(@ that the furnishing of the information, the production of the property, the
document or record or the answering of the question—

(i) would be contrary to the public interest; or
(i) would contravene the provisions of any other enactment; or

(b) that the information, the property, the document or record or the answer to the
guestion might tend to show that he or she has committed a breach of
discipline.

A member of the police force may refuse to furnish information, produce property, a
document or record or answer a question if the information, the property, the
document or record or the answer to the question might tend to incriminate him or her
or aclose relative of hisor hers, but any such refusal may be dealt with in accordance
with the Police Act 1952 as a breach of discipline.

In subsection (10)—

close relative of amember of the police force means a spouse (including a putative
spouse within the meaning of the Family Relationships Act 1975), a parent or a child
of the member.
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(12) A member of the police force who furnishes information, produces property, a
document or record or answers a question is not liable to a penalty under the
provisions of any other law prohibiting such an act if the act is done in compliance
with a direction given by amember of the internal investigation branch under this
section.

(13) The officer in charge of theinternal investigation branch may, subject to any
directions of the Commissioner, require amember of the police force not serving in
that branch to assist the branch in conducting investigations under this section or to
conduct investigations on behalf of the branch, and, in that event, the provisions of
this section apply asif that member were a member of the internal investigation
branch.

(13a) Thissection does not limit or affect the powers or duties that a member of the police
force would have apart from this Act in connection with the investigation of an
offence.

(14) Inthissection—

member of the police force does not include a prescribed officer or employee.

26—Power s of Authority to over seeinvestigations by internal investigation
branch

(1) The Authority may, at any time after amatter has been referred to the internal
investigation branch for investigation or further investigation under this Act—

(@) discussthe complaint or any aspect of the complaint with the complainant (if
the investigation relates to a complaint); or

(b) require the Commissioner or, as approved by the Commissioner, the officer in
charge or any other member of the internal investigation branch—

(i) toprovideinformation to him or her about the progress of the
investigation; or

(if) toarrangefor him or her to inspect any document or record in the
possession or under the control of the branch that is relevant to the
matter under investigation; or

(iii) to arrange for him or her to interview a person in relation to the
matter under investigation.

(2) The Commissioner must ensure that any requirement of the Authority made under
subsection (1)(b) is complied with without any undue delay.

(3) The Authority may, by writing, notify the Commissioner of any directions that he or
she considers should be given by the Commissioner as to the use for investigative
purposes of members not serving in the internal investigation branch or any other
matter or thing in relation to an investigation or investigations by the internal
investigation branch under this Act.

(49) Wherethe Commissioner is notified by the Authority under subsection (3) of any
directions that the Authority considers should be given by the Commissioner, the
Commissioner must—

(& givethedirections accordingly; or
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(48)

(40)

©)

(58)

(6)

()

(b) if he or she does not agree that the directions should be given—notify the
Authority, by writing, of his or her disagreement and the reasons for the
disagreement.

The Authority may give directions to the officer in charge of the internal investigation
branch as to the matters to be investigated, or the methods to be employed, in relation
to a particular investigation under this Act.

The Commissioner may, by writing, advise the Authority of his or her disagreement
with adirection given by the Authority under subsection (4a) and, in that event, the

direction will cease to be binding unless or until the matter is resolved by agreement
between the Authority and the Commissioner or by determination of the Minister.

Where the Authority is notified of disagreement by the Commissioner under this
section, the Authority may, if he or sheis unable to resolve the matter by consultation
with the Commissioner, refer it to the Minister and the Minister may determine what
directions (if any) should be given.

The Minister responsible for the administration of the police force must be notified, in
writing, of any determination made by the Minister under subsection (5).

A determination of the Minister under subsection (5) that relates to complaints
generally, or to aclass of complaints, will not be binding on the Commissioner unless
embodied in adirection of the Governor given under section 21 of the Police

Act 1952.

In this section—

directions includes directions varying or revoking directions previously given by the
Commissioner or the Authority whether under this section or otherwise.

28—l nvestigation of matters by Authority

)

@

©)

Where the Authority has made a determination under section 23 that a matter should
be investigated by him or her, the investigation is to be conducted in private and,
subject to this section, in such manner as he or she thinksfit.

Whenever it becomes necessary or desirable for the Authority to use persons with
police training in connection with his or her investigation of a matter, he or she may,
and must insofar asit is practicable to do so, use, in connection with that
investigation—
(@ amember of the police force who is made available to him or her by the
Commissioner for the purposes of the investigation; or

(b) amember of the police force of the Commonwealth or of another State or a
Territory of the Commonwealth whom that police force agrees to make
available to the Authority, for the purposes of the investigation, under
arrangements made by or with the approval of the Minister.

Subject to this section, the Authority may, for the purposes of an investigation under
this section make inquiries and obtain information, property, documents or other
records relevant to the investigation, as he or she thinksfit.
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(38) Where the Authority seeks information, property, documents or other records from a
person under subsection (3), that person must not, if so directed in writing by the
Authority, divulge or communicate to any other person the fact that the investigation
isbeing or has been carried out or that he or she has been requested or required to
provide information, property, documents or other records.

Maximum penalty: $2 500 or imprisonment for 6 months.
(3b) Subsection (3a) does not prevent—

(8 aperson from whom information, property, documents or other records have
been sought from consulting—

(i) alega practitioner; or

(i) some other person with the Authority's approval (which may be a
general approval or given in a particular case),

in relation to the matter under investigation;

(b) amember of the police force whose conduct has been under investigation
from divulging or communicating particulars of the outcome of the
investigation as furnished or registered under section 36 (including any
comments made by the Authority when furnishing any of those particulars).

(3c) If aperson consulted under subsection (3b)(a) obtains information as aresult of the
consultation that the person who initiated the consultation is (apart from that
subsection) prohibited from divulging or communicating, the person so consulted
must not divulge or communicate that information.

Maximum penalty: $2 500 or imprisonment for 6 months.

(4) Itisnot necessary for the complainant (if the investigation relates to a complaint) or
any other person to be afforded an opportunity to appear before the Authority or any
other person in connection with an investigation by the Authority under this section.

(6) The Authority may, by notice in writing, require a person whom he or she believesto
be capable of giving information relevant to an investigation under this section to
furnish to him or her in writing, within a period specified in the notice, such
information, and to produce to him or her such property, documents and other records,
being information, property, documents or records relevant to the investigation, as are
specified in the notice.

(7) For the purposes of an investigation under this section, the Authority may, by noticein
writing, require—

(@ if theinvestigation relates to a complaint, the complainant or person on whose
behalf the complaint was made; or

(b) amember of the police force or any other person who is, in the opinion of the
Authority, able to give information relevant to the investigation,

to attend before him or her at atime and place specified in the notice and there to
answer questions relevant to the investigation.

(8 The Authority must, before directing questions to the member of the police force
whose conduct is under investigation (whether or not that member has been required
to attend under subsection (7)), inform the member of the particulars of the matter
under investigation.
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(99 Wherethe Minister furnishes to the Authority a certificate certifying that the
disclosure of information concerning a specified matter (including the furnishing of
information in answer to a question) or the disclosure of the contents of any
documents or records would be contrary to the public interest, by reason of the fact
that it would involve the disclosure of deliberations or decisions of the Cabinet or of a
Committee of the Cabinet, the Authority is not entitled to require a person to furnish
any information concerning the matter, or to produce those documents or records, to
the Authority.

(10) A person must not—
(@) without reasonable excuse—
(i) fail to attend before a person; or

(i) refuse or fail to furnish information, produce property, a document or
other record or answer a question,

when so required in pursuance of this section; or

(b) furnish information or make a statement to the Authority or an authorised
person knowing that it is false or misleading in amaterial particular.

(11) Where—

(@) aperson other than a member of the police force contravenes subsection (10),
he or sheis guilty of an offence and liable to a penalty not exceeding $2 500;
or

(b) amember of the police force contravenes subsection (10), he or she may be
dealt with in accordance with the Police Act 1952 for breach of discipline.

(12) Despite the provisions of any enactment, a person is not excused from furnishing any
information, producing property, a document or other record or answering a question
when required to do so under this section on the ground that—

(8 thefurnishing of the information, the production of the property, the
document or record or the answering of the question—

(i) would contravene the provisions of any other enactment; or
(i)  would be contrary to the public interest; or

(b) inthe case of aperson who isamember of the police force, the information,
the property, the document or record or the answer to the question might tend
to show that he or she has committed a breach of discipline; or

(c) theinformation, the document or record or the answer to the question would
disclose legal advice furnished to a Minister or to the police force.

(13) A person may refuse to furnish information, produce property, a document or record
or answer aquestion if the information, the property, the document or record or the
answer to the question—

(& might tend to incriminate him or her; or
(b) might tend to incriminate a close relative of his or hers; or

(c) might tend to show that a close relative of hisor herswho is a member of the
police force has committed a breach of discipline,

20 Thisversion is nhot published under the Legislation Revision and Publication Act 2002 [1.6.2007]



4.9.2006 to 31.5.2007—Police (Complaints and Disciplinary Proceedings) Act 1985
Complaints and investigations—Part 4

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(20a)

(21)

but any such refusal on the part of a member of the police force may be dealt with in
accordance with the Police Act 1952, as a breach of discipline.

In subsection (13)—

close relative of a person means a spouse (including a putative spouse within the
meaning of the Family Relationships Act 1975), a parent or a child of the person.

A person who furnishes information, produces property, a document or record or
answers aquestion is not liable to a penalty under the provisions of any other
enactment prohibiting such an act if the act is done in compliance with a requirement
made of the person under this section.

For the purposes of an investigation under this section, the Authority or an authorised
person may, at any reasonable time of the day, enter any premises used by the police
force or any other place and may carry on the investigation at that place and for that
purpose inspect any documents or records relevant to the investigation kept at that
place (other than a document in respect of which the Minister has furnished a
certificate under subsection (9)).

The power of entry conferred by subsection (16) must not be exercised by any person
in relation to premises in which any person resides or carries on business unless a
special magistrate is satisfied that there are reasonable grounds for the exercise of the
power and issues awarrant authorising the person to enter the premises.

A person who, without reasonable excuse, wilfully obstructs, hinders or resists the
Authority or any other person in the exercise of hisor her powers under this section—

(& inthe case of aperson other than a member of the police force—is guilty of
an offence and liable to a penalty not exceeding $2 500;

(b) inthe case of amember of the police force—may be dealt with in accordance
with the Police Act 1952 for a breach of discipline.

Where amember of the police force is of the opinion that he or she might, in
complying with a requirement of the Authority or an authorised person made in the
exercise of his or her powers under this section, disclose information that should be
the subject of a certificate of the Commissioner under section 48(3), the member is
entitled to refuse to comply with the requirement for such period (not exceeding 48
hours) asis necessary for the purpose of enabling the Commissioner to determine
whether or not to furnish such a certificate in respect of the information.

A person exercising or proposing to exercise any powers under this section must, on
demand by a person in relation to whom the powers are or are to be exercised, produce
for hisor her inspection a certificate of authority in the prescribed form.

This section does not limit or affect the powers or duties that a member of the police
force would have apart from this Act in connection with the investigation of an
offence.

In this section—

authorised person means a person appointed by the Authority to be an authorised
person for the purposes of this section;

member of the police force does not include a prescribed officer or employee.
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29—Register to be kept by Authority
The Authority must maintain aregister containing particulars of—

(8 each complaint made to the Authority or of which he or she has been notified
under section 18; and

(b) each matter raised by the Authority for investigation on his or her own
initiative,
including particulars of any determination made under section 21, 21A, 22 or 23in

relation to the matter and particulars of any investigation or further investigation of the
matter under this Act.

30—Authority to respond to inquiries by complainants

Any inquiry by a complainant as to the investigation of his or her complaint isto be
directed to the Authority who must, in response to the inquiry, furnish such
information as he or she considers appropriate in relation to the investigation or
further investigation of the complaint.

Part 5—Action consequential on investigation

31—Reportsof investigations by internal investigation branch to be furnished
to Authority

(1) Whentheinternal investigation branch completes an investigation or further
investigation of a matter referred to it under this Act, the officer in charge of the
branch must, as soon as practicable, cause areport, in writing, of the investigation or
further investigation to be prepared and delivered to the Commissioner.

(2) The Commissioner must, as soon as practicable after his or her receipt of areport
under subsection (1), unless he or she directs that further investigations be carried out
by the internal investigation branch, furnish a copy of the report to the Authority and,
when doing so, may attach to the report such comments as he or she thinksfit to make
in relation to the investigation or further investigation.

32—Authority to make assessment and recommendationsin relation to
investigations by internal investigation branch

(1) Wherethe Authority receives from the Commissioner under section 31 areport of the
investigation or further investigation of a matter by the internal investigation branch,
he or she must consider the report and any comments of the Commissioner attached to
the report and, subject to subsection (2), must, by writing, notify the Commissioner
of—

(& hisor her assessment of whether—
(i) any conduct of amember of the police force—

(A) constituted an offence or breach of discipline or was
contrary to law; or

(B) was unreasonable, unjust, oppressive or improperly
discriminatory; or
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(C) wasin accordance with arule of law, aprovision of an
enactment or a practice, procedure or policy, being arule,
provision, practice, procedure or policy that is or may be
unreasonable, unjust, oppressive or improperly
discriminatory; or

(D) was based either wholly or partly on amistake of law or of
fact; or

(i) amember exercised adiscretionary power for an improper purpose
or on irrelevant grounds; or

(iii) in acase where the conduct to which the investigation relates
comprised or included a decision by a member to exercise a
discretionary power in aparticular manner or to refuse to exercise
such a power—

(A) irrelevant considerations were taken into account in the
course of reaching the decision to exercise the power in that
manner or to refuse to exercise the power, as the case may
be; or

(B) thecomplainant in respect of the investigation or some other
person was entitled at law to have been furnished, but was
not furnished, with the reasons for deciding to exercise the
power in that manner or to refuse to exercise the power, as
the case may be; and

(b) hisor her recommendations as to whether—
(i) action should be taken—

(A) tocharge amember of the police force with an offence or
breach of discipline; or

(B) toreconsider, vary or reverse adecision or to provide
reasons for adecision; or

(C) torectify, mitigate or ater the effects of a decision, act or
omission; or
(D) toadlter arule of law, aprovision of an enactment or a

practice, procedure or policy on which a decision, act or
omission was based; or

(i) any other action should be taken in relation to the matter; or
(iii)  no action should be taken in relation to the matter.

(2) Despitethe provisions of subsection (1), the Authority may, if he or she considers that
the matter has not been adequately investigated, in addition to or instead of making an
assessment and recommendations under that subsection—

(@ refer the matter back to the Commissioner for further investigation; or

(b) make adetermination under section 23(1) that the matter should be
investigated by the Authority.

[1.6.2007] Thisversion is not published under the Legislation Revision and Publication Act 2002 23



Police (Complaints and Disciplinary Proceedings) Act 1985—4.9.2006 to 31.5.2007
Part 5—Action consequential on investigation

(3) Whereamatter isreferred to the Commissioner under subsection (2)(a), the
Commissioner must refer the matter to the internal investigation division for further
investigation.

33—Authority to report on and make assessment and recommendationsin
relation to investigations carried out by Authority

When the Authority completes any investigation or further investigation of a matter
conducted by him or her under this Act, he or she must furnish to the Commissioner a
report, in writing, of the investigation or further investigation and must include in the
report his or her assessment of and recommendations as to the mattersreferred to in
section 32(1)(a) and (b).

34—Recommendations of Authority and consequential action by
Commissioner

(1) When the Commissioner receives from the Authority under section 32 or 33 an
assessment and recommendations made by the Authority in relation to the
investigation or further investigation of a matter, he or she must, as soon as
practicable, consider the assessment and recommendations together with the report
relating to the investigation or further investigation and—

(@ if he or she agrees with the assessment and recommendations, notify the
Authority, by writing, of his or her agreement; or

(b) if he or she does not agree with the assessment or a recommendation, notify
the Authority, by writing, of hisor her disagreement and the reasons for his or
her disagreement.

(2) The Authority must, where the Commissioner notifies him or her of disagreement with
an assessment or recommendation under subsection (1), after considering the
Commissioner's reasons for disagreement and conferring with the Commissioner, by
notice in writing to the Commissioner, confirm or vary the assessment or
recommendation or substitute for the assessment or recommendation a new
assessment or recommendation.

(3 The Commissioner must—

(8 takeall such steps (if any) as are necessary to give effect to any
recommendations of the Authority—

(i) asagreed to by the Commissioner under subsection (1); or

(i) asconfirmed, varied or substituted by the Authority under
subsection (2); or

(b) refer the matter to the Minister.

(4) Whereamatter isreferred to the Minister under subsection (3), the Minister may
determine—

(&) that certain action of akind referred to in section 32(1)(b)(i) or (ii) should be
taken in consequence of the investigation or further investigation; or

(b) that no action should be taken in consequence of the investigation or further
investigation; or
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®)

(6)
()

)

9)

(c) that the matter should be further investigated by the internal investigation
branch or by the Authority, as he or she thinksfit.

The Minister must not make a determination under subsection (4) as to whether action
should be taken to charge a member of the police force with an offence or breach of
discipline except in consultation with the Minister responsible for the administration
of the police force and the Director of Public Prosecutions.

The Authority and the Commissioner must be notified, by writing, of any
determination made by the Minister under subsection (4).

Where the Minister makes a determination under subsection (4)(a), the Commissioner
must take all such steps as are necessary to give effect to the determination.

Despite the provisions of subsection (7), a determination of the Minister under
subsection (4)(a) that action should be taken to alter a practice, procedure or policy
relating to the police force will not be binding on the Commissioner unless embodied
in adirection of the Governor given under section 21 of the Police Act 1952.

Where the Minister makes a determination under subsection (4)(c)—

(8 that the matter should be further investigated by the internal investigation
branch, the Commissioner must refer the matter to that branch for further
investigation; or

(b) that the matter should be further investigated by the Authority, the provisions
of this Act apply asif the determination of the Minister were a determination
made by the Authority under section 23(1).

35—Commissioner to notify Authority of laying of charges or other action

D

)

consequential on investigation

Where amember of the police force is charged with an offence or breach of discipline
or other action is taken by the Commissioner under section 34 in consequence of the
investigation or further investigation of a matter, the Commissioner must, by writing,
notify the Authority of the laying of the charges or other action so taken.

Where amember of the police force is charged with an offence or breach of discipline
under section 34, the Commissioner must, by writing, notify the Authority of the final
outcome of proceedings in respect of the charge including any decision of a court or
the Commissioner as to punishment of the member.

36—Particularsin relation to matter under investigation to be entered in

)

register and furnished to complainant and member of police force
concer ned

Subject to subsection (4), the Authority must, in relation to each matter under
investigation, enter in the register kept by him or her under section 29 and furnish to
the member of the police force concerned and, unless the identity of the complainant
is not known or the investigation does not relate to a complaint, to the complainant—

(8 particulars of all assessments and recommendations made by the Authority in
relation to the matter, being assessments and recommendations—

(i) asagreed to by the Commissioner under section 34(1); or

(i) asconfirmed, varied or substituted by the Authority under
section 34(2); and
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(b) particulars of any determination made by the Minister under section 34(4) in
relation to the matter.

(2) The Authority must, in relation to each matter under investigation, enter in the register
kept by him or her under section 29 and, unless the identity of the complainant is not
known or the investigation does not relate to a complaint, furnish to the
complainant—

(@) particulars of action taken by the Commissioner under section 34 in
consequence of the investigation or further investigation of the matter; and

(b) wherethe action involves the laying of a charge of an offence or breach of
discipline against a member of the police force—particulars of the final
outcome of proceedingsin respect of the charge including any decision of a
court or the Commissioner as to punishment of the member.

(3) Subject to subsections (4) and (5), the Authority may, when furnishing particularsto a
member of the police force or a complainant under subsection (1) or (2), make such
comments in relation to the matter as he or she thinksfit.

(4) If arecommendation or determination in relation to a matter under investigation is that
amember of the police force be charged with an offence or breach of discipline, the
member and the complainant are to be furnished with particulars of the
recommendation or determination only and without commentsin relation to the
matter.

(5) If thereis no recommendation or determination in relation to a matter under
investigation that a member of the police force be charged with an offence or breach
of discipline, the Authority may not make a comment that is critical of any person
without giving that person an opportunity to respond in writing within seven days of
being notified in writing of the proposed comment and taking into account any such
response.

Part 6—Police Disciplinary Tribunal

37—Constitution of Palice Disciplinary Tribunal
(1) Therewill beatribunal entitled the Police Disciplinary Tribunal.
(2) The Tribunal will be constituted of a magistrate appointed by the Governor.

(3 The magistrate appointed to constitute the Tribunal will be appointed for such term of
office, not exceeding 3 years, as the Governor may determine, and on the expiration of
his or her term of office will be eligible for reappointment.

(4) The Governor may appoint another magistrate to be the deputy of the magistrate
appointed to constitute the Tribunal and the Tribunal will, for any period for which the
magi strate appointed to constitute the Tribunal is absent or unavailable, be constituted
of that other magistrate.

(5) The Governor may appoint three or more magistrates to a panel and, if at any time the
magi strate appointed under subsection (4) is absent or unavailable, the Chief
Magistrate may appoint a magistrate from the panel to act in his or her place.
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38—Registrar of Tribunal

D
)

©)

Persons may be appointed under the Public Sector Management Act 1995 as the
registrar and deputy registrar of the Tribunal.

The position of registrar or deputy registrar of the Tribunal may be held in conjunction
with any other position in the Public Service of the State.

The registrar and deputy registrar of the Tribunal will have such duties and functions
as are prescribed and such other duties and functions as are directed by the Tribunal.

39—Chargesin respect of breach of discipline

D

)

(28)

©)

4)

Where, in accordance with the Police Act 1952, the Commissioner charges a member
of the police force with a breach of discipline and the member does not make an
admission of guilt to the Commissioner, the proceedings on the charge are to be heard
and determined by the Tribunal.

Subsection (1) applies whether the charge is laid by the Commissioner in consequence
of the investigation of a matter to which this Act applies or otherwise.

The Commissioner or person representing the Commissioner in proceedings before
the Tribunal must, at the commencement of the proceedings, indicate to the Tribunal
which of the following categories of punishment the Commissioner considers would,
on the facts then known to the Commissioner, most likely be appropriate if the
Tribunal finds the member guilty of the breach of discipline:

(@) category A—termination or suspension of the member's appointment or
reduction in the member's rank for an indefinite period;

(b) category B—transfer of the member (without reduction in rank for an
indefinite period), reduction of the member's remuneration, reduction in the
member's seniority or imposition of afine;

(c) category C—withdrawal of specified rights or privileges, arecorded or
unrecorded reprimand, counselling, education or training or action of akind
prescribed by regulation.

Where the Tribunal is satisfied on the balance of probabilities that the member
committed the breach of discipline with which he or sheis charged, the Tribunal must
make a finding that the member is guilty of the breach of discipline and remit the
proceedings to the Commissioner for the imposition of punishment on the member in
accordance with the Police Act 1952.

The Tribunal may, when remitting proceedings to the Commissioner under
subsection (3), indicate to the Commissioner the Tribunal's assessment of the
seriousness or otherwise of the breach of discipline of which the member has been
found guilty and, in that event, the Commissioner must, when making his or her
determination as to punishment, have due regard to the Tribunal's assessment.

40—Pr oceedings before the Tribunal

)

The Tribunal must, in relation to any proceedings to be heard by the Tribunal, give the
Commissioner and the member charged (in this Act referred to as the parties)
reasonabl e notice of the time and place at which the proceedings are to be heard and
must afford them a reasonable opportunity to call or give evidence, to examine or
cross-examine witnesses and to make submissions to the Tribunal.
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)

©)

(4)

(®)

(6)
(1)

(8)

The Tribunal must, when giving notice under subsection (1), also give the Authority
notice of the time and place at which the proceedings are to be heard.

If a party to whom notice has been given under subsection (1) does not attend at the
time and place fixed by the notice, the Tribunal may hear the proceedingsin his or her
absence.

The Commissioner may appear personally in proceedings before the Tribunal or may
be represented at the proceedings by counsel or a member of the police force.

A party to proceedings before the Tribunal (other than the Commissioner) is entitled
to appear—

(@) personaly or by counsel; or
(b)  with the permission of the Tribunal—by some other representative.
Subject to subsection (7), the proceedings of the Tribunal are to be heard in private.

The Tribunal must permit the Authority or hisor her nominee and may, in its
discretion, permit any other person to be present at proceedings of the Tribunal.

Subject to this Act, the Tribunal will in its proceedings—
(@ bebound by the rules of evidence; and

(b) follow, to such extent asit considers appropriate, the practice and procedure
of courts of summary jurisdiction on the hearing of complaints for smple
offences.

41—Power s of the Tribunal

D

)

The Tribuna may—

(@ by summons signed by the Tribunal or by the registrar or deputy registrar,
require the attendance before the Tribunal of any person; or

(b) by summons signed by the Tribunal or by the registrar or deputy registrar,
require the production of any books, papers or documents; or

(c) inspect any books, papers or documents produced before the Tribunal and
retain them for such reasonable period as the Tribunal thinks fit and make
copies of any of them, or of any of their contents; or

(d) require any person to make an oath or affirmation that he or she will truly
answer all questions put to him or her by the Tribunal, or by any person
appearing before the Tribunal, relating to the matter being heard by the
Tribunal; or

(e) require any person appearing before the Tribunal, including a party, (whether
he or she has been summoned to appear or not) to answer any relevant
guestions put to him or her by the Tribunal or by any person appearing before
the Tribunal.

If any person—

(& who has been served with a summons to attend before the Tribunal fails
without reasonable excuse (proof of which lies on him or her) to attend in
obedience to the summons; or
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(b)  who has been served with a summons to produce any books, papers or
documents fails without reasonable excuse (proof of which lieson him or her)
to comply with the summons; or

(c) misbehaves himself or herself before the Tribunal, wilfully insults the
Tribunal or interrupts the proceedings of the Tribunal; or

(d) refusesto be sworn or to affirm, or to answer any relevant question, when
required to do so by the Tribunal,

he or sheis guilty of an offence.
Maximum penalty: $2 500 or imprisonment for 6 months.

(3) A personisnot required to produce any books, papers or documents or to answer a
guestion under this section if the contents of the books, papers or documents or the
answer to the question might tend to incriminate him or her or, in the case of a
member of the police force, to prove that he or she has been guilty of a breach of
discipline.

(49) The Tribunal may, on being satisfied that a person has failed to appear before the
Tribunal in obedience to a summons served on him or her under this section, issue a
warrant authorising a member of the police force to arrest the person and bring him or
her before the Tribunal.

(5) Inthe course of any proceedings, the Tribunal may—

(@ receivein evidence any transcript of evidence in proceedings before a court
or tribunal and draw any conclusions of fact that it considers proper; or

(b) adopt, asin itsdiscretion it considers proper, any findings, decision, or
judgment of acourt or tribunal that may be relevant to the proceedings.
42—Protection of Tribunal, counsel and witnesses

(1) The person constituting the Tribunal hasin that capacity the same protection and
immunity as ajudge of the Supreme Court.

(2) Counsd or any other person appearing for a party in proceedings before the Tribunal
has the same protection and immunity as counsel appearing for a party in proceedings
in the Supreme Court.

(3) A person appearing before the Tribunal as awitness has the same protection and
immunity as awitness in proceedingsin the Supreme Court.

43—Reference of question of law
The Tribunal may refer aquestion of law for the opinion of the Supreme Court.

44—Costs

(1) The Tribuna may make such ordersfor costs as the Tribunal thinks just and
reasonable.

(2) Wherethe Tribunal has ordered the payment of costs, the costs are to be recoverable
summarily.
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45—Reasonsfor decision

The Tribunal must, at the request of a party or the Authority made within 7 days after
the Tribunal has made a decision in proceedings, give reasonsin writing for the
decision.

Part 7—Appealsin respect of discipline

46—Appeal against decision of Tribunal or punishment for breach of

D
e

©)

(4)
(8)

9)

discipline

A party to proceedings before the Tribunal may appeal to the Court against a decision
made by the Tribunal in those proceedings.

A member of the police force may appeal to the Court against an order of the
Commissioner imposing punishment on him or her for a breach of discipline.

Subsection (2) applies—

(& whether the charge for the breach of discipline waslaid in consequence of the
investigation of a matter to which this Act applies or otherwise; and

(b) whether the order imposing the punishment was made on the member being
found guilty of the breach of discipline by the Tribunal or on the member
making an admission of guilt to the Commissioner.

An appeal under this section must be instituted within one month of the making of the
decision or order appealed against.

No further appeal lies against a decision of the Court made on an appeal under this
section.

In this section—

Court means the Administrative and Disciplinary Division of the District Court.

Part 8—M iscellaneous

47—Application to Supreme Court asto powersand dutiesunder Act

D

e

Where—
(@ inrelation to acomplaint about the conduct of amember of the police force;
or
(b) inrelationto amatter raised for investigation on the initiative of the
Authority,

aquestion arises as to the duties or powers of the Authority or the Commissioner or
any other member of the police force, the Authority or the Commissioner may apply
to the Supreme Court for a determination of the question.

On an application under subsection (1), the Supreme Court may make such order as it
thinks proper and the Authority or the Commissioner, or both, as the case may be,
must give effect to the order.
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48—Secr ecy
(1) Inthissection—
prescribed officer means—
(8 aperson acting under the direction or authority of the Authority; or

(b) amember of the internal investigation branch or any other member of the
police force,

but does not include the Authority or the Commissioner;
relevant person means—

(8 inrelation to aperson who isor has been acting under the direction or
authority of the Authority—the Authority; or

(b) inrelationto aperson who is or has been amember of the police force—the
Commissioner; or

() inany case—the Minister.

(2) Except asrequired or authorised by this Act or by arelevant person, aperson whois,
or has been, a prescribed officer must not, either directly or indirectly, make arecord
of, or divulge or communicate, information acquired by reason of his or her being, or
having been, a prescribed officer, being information that was disclosed or obtained
under this Act.

Maximum penalty: $2 500 or imprisonment for 6 months.

(3 Wherethe Commissioner furnishes to the Authority a certificate certifying that the
divulging or communication of information specified in the certificate, being
information that has been disclosed to the Authority by a member of the police force
or obtained by the Authority from records of the police force, might—

(& pregudice present or future police investigations or the prosecution of legal
proceedings whether in the State or elsewhere; or

(b) consgtitute a breach of confidence; or

(c) endanger aperson or cause material l0oss or harm or unreasonable distressto a
person,

then, despite any other provisions of this Act, a person who is, or has been, the
Authority or a person acting under the direction or authority of the Authority must not,
either directly or indirectly, divulge or communicate any part of the information
except with the approval of the Commissioner or the approval of the Minister given
after consultation with the Commissioner.

Maximum penalty: $2 500 or imprisonment for 6 months.

(4) Thissection does not prevent a person who is or has been a prescribed officer from
divulging or communicating information disclosed or obtained in the course of an
investigation under this Act—

(@ inproceedings before a court, the Tribunal or the Commissioner in respect
of—

(i) anoffence; or
(i) abreach of discipline,
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relating to a matter the subject of the investigation; or
(b) asrequired in proceedings under the Royal Commissions Act 1917; or

(c) asrequired by order of acourt, the court being satisfied that there are special
reasons requiring the making of such an order and that the interests of justice
cannot adequately be served except by the making of such an order.

(5) Thissection does not prevent a person who is or has been a prescribed officer from
whom information has been sought in the course of an investigation under this Act
from consulting—

(@) alega practitioner; or

(b) some other person with the Minister's approval (which may be a general
approval or given in aparticular case),

in relation to the matter under investigation.

(6) Thissection does not prevent a person who is or has been a member of the police
force whose conduct has been under investigation under this Act from divulging or
communicating particulars of the outcome of the investigation as furnished or
registered under section 36 (including any comments made by the Authority when
furnishing any of those particulars).

(7) Despite any other Act or law, a person who is or has been the Authority or the
Commissioner cannot be required to divulge information disclosed or obtained under
this Act in the course of an investigation except where such arequirement is made—

(8 inproceedings before a court or the Tribunal in respect of—
(i) anoffence; or
(i) abreach of discipline,
relating to a matter the subject of the investigation; or
(b) in proceedings under the Royal Commissions Act 1917; or

(c) asrequired by order of acourt, the court being satisfied that there are special
reasons requiring the making of such an order and that the interests of justice
cannot adequately be served except by the making of such an order.

(8 If aperson consulted under subsection (5) obtains information as aresult of the
consultation that the person who initiated the consultation is (apart from that
subsection) prohibited from divulging or communicating, the person so consulted
must not divulge or communicate that information.

Maximum penalty: $2 500 or imprisonment for 6 months.

49—Offencesin relation to complaints
(1)) Where—

(@ apersonin making acomplaint under this Act makes a false representation
knowing the representation to be false; and

(b) the complaint would not, apart from the fal se representation, be liable to be
investigated or inquired into under this Act,
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@

©)

(4)

©)

(6)

(1)

the person making the complaint is guilty of an offence.
Maximum penalty: $5 000 or imprisonment for 1 year.

A person who—

(8 prevents another person from making a complaint under this Act; or

(b) hinders or obstructs another person in making a complaint under this Act,
isguilty of an offence.
Maximum penalty: $5 000 or imprisonment for 1 year.

Proceedings for an offence against subsection (1) must not be commenced except with
the consent of the Authority and no proceedings for an offence other than against
subsection (1) may be commenced or heard against a person in respect of hisor her
making of a complaint under this Act.

An apparently genuine document purporting to be a certificate of the Authority
certifying that he or she has consented to the commencement of proceedings for an
offence against subsection (1) isto be accepted, in the absence of proof to the
contrary, as proof of the matter so certified.

On convicting a person of an offence against subsection (1), the court may order him
or her to pay to the complainant a reasonable sum for the expenses of or incidental to
any investigation made under this Act as aresult of the false representation.

Any amount received by the complainant under subsection (5) isto be paid by him or
her to the Treasurer in aid of the Consolidated Account of the State.

In this section—

complaint under this Act means a complaint to a member of the police force or the
Authority about the conduct of a member of the police force.

50—Authority may revoke or vary deter minations, assessments etc

D

e

©)

The Authority may revoke or vary a determination, assessment or recommendation
made by the Authority under this Act.

Where the Authority revokes or varies a determination, assessment or
recommendation, the provisions of this Act will apply asif the determination,
assessment or recommendation had not been made or had been made as so varied.

The revocation or variation of a determination, assessment or recommendation will
not render unlawful anything done prior to the revocation or variation.

51—Authority and Commissioner may report to Ministers

Nothing in this Act prevents the Authority or the Commissioner from reporting to the
Minister or the Minister responsible for the administration of the police force on any
matter arising under, or relating to the administration of, this Act.

52—Annual and special reportsto Parliament by Authority

D

The Authority must, as soon as practicable after 30 June in each year, submit to the
President of the Legidative Council and the Speaker of the House of Assembly a
report on the operations of the Authority during the period of 12 months preceding
that 30 June.
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(2) The Authority may, at any other time, if he or she thinksfit to do so, submit to the
President of the Legidlative Council and to the Speaker of the House of Assembly a
special report on operations of the Authority under this Act.

(3) Without limiting the generality of subsection (1) or (2), the Authority may report
under subsection (1) or (2) on any case where, in hisor her opinion, there has been a
failure to take adequate and appropriate action in consequence of the investigation or
further investigation of a matter, including any case where such failure arises from the
nature of a determination made by the Minister under section 34(4).

(4) The Authority must not make areport under this section in which he or she sets out
opinions that are, either expressly or impliedly, critical of the Commissioner or the
police force unless—

(@) before making the report—he or she has afforded the Commissioner an
opportunity to make comments in writing on the report; and

(b) where the Commissioner has made comments in writing on the report—he or
sheincludesin or attaches to the report those comments.

(5) The Authority must, when he or she submits areport under this section, also deliver a
copy of the report to the Minister.

(6) The President of the Legidative Council and the Speaker of the House of Assembly
must, on receiving areport under this section, lay the report before their respective
Houses.

55—Regulations

The Governor may make such regulations as are contemplated by, or necessary or
expedient for the purposes of, this Act.
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Amendments of this version that are uncommenced are not incorporated into the text.

Please note—References in the legislation to other legislation or instruments or to
titles of bodies or offices are not automatically updated as part of the program for the
revision and publication of legislation and therefore may be obsolete.

Earlier versions of this Act (historical versions) are listed at the end of the legidative
history.

For further information relating to the Act and subordinate legislation made under the
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