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3.10.2019 to 4.12.2019—L ocal Government Act 1999
Preliminary—Chapter 1

The Parliament of South Australia enacts as follows:

Chapter 1—Preliminary

1—Short title

This Act may be cited as the Local Government Act 1999.

3—Objects

The objects of this Act are—

(a)

(b)

(©)

(d)
(€)

(f)
@)

(h)

to promote the continuance of a system of local government in South
Australia under which elected local government bodies are constituted for the
better governance of the State in a manner that is consistent with the
provisions of Part 2A of the Constitution Act 1934; and

to encourage the participation of local communities in the affairs of local
government and to provide local communities, through their councils, with
sufficient autonomy to manage the local affairs of their area; and

to provide a legislative framework for an effective, efficient and accountable
system of local government in South Australia; and

to ensure the accountability of councils to the community; and

to improve the capacity of the local government system to plan for, develop
and manage local areas and to enhance the capacity of councils to act within
their local areas as participants in the Australian system of representative
government; and

to encourage local government to provide appropriate services and facilities
to meet the present and future needs of local communities; and

to encourage local government to manage the natural and built environment
in an ecologically sustainable manner; and

to define the powers of local government and the roles of council members
and officials.

4—Interpretation

(1) Inthis Act, unless the contrary intention appears—

absolute majority of the members of a council means a majority of the whole number
of the members;

accounting records means all records and documents relevant to any receipt or
payment of money and includes the working papers and other documents necessary to
explain the methods and calculations by which statements and accounts are made up;

Adelaide City Council means The Corporation of the City of Adelaide;

agenda means a list of items of business to be considered at a meeting;

annual value means annual value as defined in the Valuation of Land Act 1971;

area means the area for which a council is constituted;
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Australian Parliament means the Parliament of the State, the Commonwealth or
another State, or a Legislative Assembly of a Territory of the Commonwealth;

authorised person means a person appointed by a council as an authorised person
under Chapter 12 Part 3;

board member means, according to the context—

(@) amember of the board of management of a subsidiary established by a single
council under this Act; or

(b) amember of the board of management of a regional subsidiary established by
two or more councils under this Act;

building upgrade agreement—see Schedule 1B clause 2;

building upgrade charge—see Schedule 1B clause 2;

business day means a day that is not a Saturday, Sunday or public holiday;
capital value means capital value as defined in the Valuation of Land Act 1971;

cash advance debenture rate, for a particular financial year, means the cash advance
debenture rate used by the Local Government Finance Authority of South Australia at
the commencement of that financial year;

chief executive officer means the chief executive officer of a council and includes a
deputy or other person acting in the office of chief executive officer;

commercial project means a commercial activity or enterprise;

Commission means the South Australian Local Government Grants Commission
established under the South Australian Local Government Grants Commission
Act 1992;

community land means local government land classified as community land under
Chapter 11,

company means a company incorporated under the Corporations Act 2001 of the
Commonwealth;

constituent council of a regional subsidiary means a council that has participated in
the establishment of the subsidiary under this Act, or that has become a constituent
council under Schedule 2;

council means a council constituted under this Act;

council committee means a committee of a council established under this Act and
includes a subcommittee;

councillor means a person appointed or elected as a councillor of a council under this
Act;

council subsidiary means a subsidiary established under Schedule 2;

CPI means the Consumer Price Index (All Groups Index for Adelaide) published by
the Australian Bureau of Statistics;

day therapy centre means a place that provides day therapy to older persons to enable
them to maintain or regain a level of independence and to continue to live in their own
homes, or to enable carers to have some respite;
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district council means a council constituted as a district council;

domestic partner means a person who is a domestic partner within the meaning of the
Family Relationships Act 1975, whether declared as such under that Act or not;

elector—see Local Government (Elections) Act 1999;

Electoral Commissioner means the person for the time being holding, or acting in, the
office of the Electoral Commissioner under the Electoral Act 1985;

farm land means land used wholly or mainly for the business of primary production;

general election, in relation to a council, means a general election of members of the
council (whether held under section 5 of the Local Government (Elections) Act 1999
or pursuant to a proclamation or notice under this Act);

highway means—

(@) amain road or a controlled-access road within the meaning of the Highways
Act 1926; or

(b) aroad vested in the name of the Commissioner of Highways or the Minister
to whom the administration of the Highways Act 1926 is committed; or

(c) aroad that is subject to a notice under section 26 of the Highways Act 1926;
or

(d) land (other than land vested in a council) declared to be a public road under
Part 3A of the Highways Act 1926;

independent living units means—

(@) units in a complex of residential units that are primarily occupied by retired
persons and their spouses or domestic partners; or

(b) units in a retirement village under the Retirement Villages Act 1987 where a
note of the use of the land as a retirement village is endorsed on the relevant
certificates of title;

land means, according to the context—
(@) land as a physical entity, including—
(i) any building or structure on, or improvement to, land; or
(if) land covered by water and, in such a case, the overlying water; or

(iii) astrata lot under the Community Titles Act 1996 or a unit under the
Strata Titles Act 1988; or

(b) alegal estate or interest in, or right in respect of, land;

Land and Valuation Court means the Land and Valuation Court constituted under the
Supreme Court Act 1935;

lease includes a tenancy agreement;
lessee includes a tenant;
LGA means the Local Government Association of South Australia;

litter includes bottles, cans, cartons, packages, paper, glass and food stuffs;
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local government land means land owned by a council or under a council's care,
control and management;

member of a council means the principal member or a councillor of the council,

mobile food vending business means a business involving the sale of food or
beverages from a vehicle (within the meaning of the Road Traffic Act 1961);

moveable sign means a moveable advertisement or sign;
municipal council means a council constituted as a municipal council;

occupier means a person who is, either jointly or alone, in possession of land (to the
substantial exclusion of others);

officer of a body corporate means a director, manager, secretary or public officer of
the body corporate and includes any other person who takes part in the management of
the affairs of the body corporate;

owner of land means—
(@) ifthe land is unalienated Crown land—the Crown; or

(b) if the land has been granted in fee simple (and is not unalienated Crown
land)—

(i) the holder of an estate in fee simple, or a life estate, in the land; or

(it)  the holder of a leasehold estate in the land who is not in occupation
of the land; or

(ili) a mortgagee in possession of the land (or a receiver appointed by
such a mortgagee); or

(c) ifthe land is held from the Crown under a lease, licence or agreement to
purchase—the lessee, licensee or purchaser; or

(d) aperson who holds native title in the land; or

(e) aperson who has arrogated to himself or herself (lawfully or unlawfully) the
rights of an owner of the land,

and includes the executor of the will, or administrator of the estate, of any such
person;

owner, in relation to a motor vehicle, means—

(@) aperson registered or recorded as the owner or an owner of the vehicle under
the Motor Vehicles Act 1959, or a similar law of the Commonwealth or
another State or a Territory of the Commonwealth; or

(b) if the vehicle is registered in the name of a business under the Motor Vehicles
Act 1959, or a similar law of the Commonwealth or another State or a
Territory of the Commonwealth—any person carrying on that business; or

(c) apersontowhom a trade plate, a permit or other authority has been issued
under the Motor Vehicles Act 1959, or a similar law of the Commonwealth or
another State or a Territory of the Commonwealth, by virtue of which the
vehicle is permitted to be driven on roads,

and includes—
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(d) if the ownership of the vehicle has been transferred but the transferee has not
yet been registered or recorded as the owner of the vehicle—a person to
whom ownership of the vehicle has been transferred; or

(e) ifaperson has possession of the vehicle by virtue of the hire or bailment of
the vehicle—that person;

park means community land reserved or delineated as a park or designated by a
council as a park;

periodic election means an election to fill offices of a council held pursuant to
section 5 of the Local Government (Elections) Act 1999;

principal member, of a council—see Chapter 5 Part 1;
private road means a road in private ownership;
project includes—

(@) any form of activity or enterprise;

(b) the provision of facilities or services;

(c) any form of scheme, work or undertaking;
public consultation policies—see Chapter 4 Part 5;
public notice—see subsection (1aa);

public place means a place (including a place on private land) to which the public has
access, but does not include any part of a community parcel divided by a plan of
community division under the Community Titles Act 1996;

public road means—
(@) anyroad or land that was, immediately before the commencement of this Act,
a public street or road under the repealed Act; or
(b) any road—
(i) thatis vested in a council under this or another Act; or

(i) that is placed under a council's care, control and management as a
public road after the commencement of this Act,

but not including an alley, laneway, walkway or other similar thoroughfare
vested in a council; or

(c) anyroad or land owned by a council, or transferred or surrendered to a
council, and which, subject to this Act, is declared by the council to be a
public road; or

(d) any land shown as a street or road on a plan of division deposited in the
Lands Titles Registration Office or the General Registry Office and which is
declared by the council to be a public road; or

(e) any land transferred or surrendered to the Crown for use as a public road that
was, immediately before the transfer, held by a person in fee simple or under
a lease granted by the Crown,

(and includes any such road that is within the boundaries of a public square);
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quarter means any period of three months commencing on 1 January, 1 April, 1 July
or 1 October;

rateable land or rateable property means land that is rateable under Chapter 10;

ratepayer means a person who appears in the assessment record as the owner or
occupier of rateable property;

regional subsidiary means a subsidiary of two or more councils;

regulatory activity means an activity which involves the making or enforcement of
by-laws, orders, standards or other controls under this or another Act;

relative of a person means—
(a) the spouse or domestic partner; or
(b) a parent or remoter lineal ancestor; or
(c) ason, daughter or remoter descendant; or
(d) abrother or sister; or
(e) astepfather, stepmother, stepson or stepdaughter; or
(f)  any member of the person’s family who resides in the member's household;

remuneration means salary, allowances and other monetary benefits paid or payable
to an employee of a council;

repealed Act means the Local Government Act 1934;

reserve means community land reserved or dedicated as a reserve or designated by the
council as a reserve;

road means a public or private street, road or thoroughfare to which public access is
available on a continuous or substantially continuous basis to vehicles or pedestrians
or both and includes—

(@) abridge, viaduct or subway; or

(b) an alley, laneway or walkway;
roadwork means—

(@) the construction of a road; or

(b) the maintenance or repair of a road; or

(c) the alteration of a road; or

(d) the construction of drains and other structures for the drainage of water from
a road; or

(e) the installation of fences, railings, barriers or gates; or
(f) the installation of traffic control devices, traffic islands or parking bays; or
(9) the improvement of a road including (for example)—

(i) landscaping and beautification; or

(i) installation of road lighting; or
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(h) the installation of amenities or equipment on or adjacent to a road for the use,
enjoyment or protection of the public; or

(i) theinstallation of signs on or adjacent to a road for the use or benefit of the
public;

rubbish includes litter and waste matter;

SACAT means the South Australian Civil and Administrative Tribunal established
under the South Australian Civil and Administrative Tribunal Act 2013;

senior executive officer means an employee of a council—
(@) who reports directly to the chief executive officer; and
(b) —
(i) whose total remuneration equals or exceeds $100 000 per annum; or

(i) whose position is identified in the organisational structure of the staff
of the council as a senior executive officer's position for the purposes
of this Act;

site value means site value as defined in the Valuation of Land Act 1971;
spouse—a person is the spouse of another if they are legally married;
strategic management plans—see Chapter 8 Part 1;
structural reform proposal means a proposal to—

(@) constitute a council; or

(b) amalgamate two or more councils; or

(c) abolish a council and incorporate its area into the areas of two or more
councils; or

(d) alter the boundaries of a council area;
subsidiary of a council means—

(@) asubsidiary of the council; or

(b) aregional subsidiary for which the council is a constituent council;
supported accommodation means—

(@) residential care facilities that are approved for Commonwealth funding under
the Aged Care Act 1997 (Cwlth); or

(b) accommodation for persons with mental health difficulties, intellectual or
physical difficulties, or other difficulties, who require support in order to live
an independent life; or

(c) without limiting paragraph (b), accommodation provided by a community
housing provider registered under the Community Housing Providers
National Law that is incorporated on a not-for-profit basis for the benefit of
the public, other than accommodation provided by such a body—

(i) that has as a principal object of the body the provision of housing for
members of the body; or
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(if)  that is excluded from the ambit of this paragraph by the Minister by
notice published in the Gazette;

township means—

(@) any government township and any land laid out as a township where plans of
the township have been deposited in the Lands Titles Registration Office, the
General Registry Office or the Surveyor-General's Office; or

(b) any part of the area of a council that contains at least 20 residences and that is
defined as a township by the council by notice in the Gazette;

unalienated Crown land means all land of the Crown except—

(@) land held in fee simple by an agency or instrumentality (other than a Minister)
of the Crown;

(b) land subject to a lease or licence (other than a lease or licence relating to
exploration for, or recovery of, minerals or petroleum);

(c) land subject to an agreement to purchase;
valuation means a determination or assessment of value;
vehicle includes motor cycle and bicycle;

waste matter includes any discarded object or material (whether or not it has any
apparent value).

(1aa) For the purposes of this Act, public notice is given if—
(@) notice is published—
(i) inthe Gazette; and
(i) —
(A) inthe case of a notice to be published by a council—on a
website determined by the chief executive officer; or

(B) in the case of a notice to be published by another person or
body—on a website determined by the person or body; and

(b) notification of the fact of publication of the notice and the website address at
which the notice is available for inspection is published in a newspaper
circulating within the area of the relevant council.

(1a) For the purposes of paragraph (c) of the definition of supported accommodation in
subsection (1)—

(@) abody will not be regarded as incorporated on a not-for-profit basis—
(i) if aprincipal or subsidiary object of the body is—

(A) tosecure a pecuniary profit for the members of the body or
any of them; or

(B) toengage in trade or commerce; or

(i)  if the constitution or rules of the body provide that the surplus assets
of the body on a winding-up are to be distributed to its members or to
another body that does not have identical or similar aims or objects;
and
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(b) the Minister may, by notice in the Gazette, vary or revoke a notice that has
been previously published in the Gazette under that paragraph.

(2) For the purposes of this Act, a reference to the conclusion of council elections is a
reference—

(@) inthe case of periodic elections—

(i) if the number of candidates nominated to contest each of the
elections for the council does not exceed the number of persons
required to be elected—to the last business day before the second
Saturday of November of the year of the elections; or

(it)  in any other case—to the time at which the last result of the periodic
elections is certified by the returning officer under the Local
Government (Elections) Act 1999;

(b) inthe case of elections held on a day appointed by proclamation or notice—

(i) if the number of candidates nominated to contest each of the
elections for the council does not exceed the number of persons
required to be elected—to the day fixed as polling day for the
elections; or

(it)  in any other case—to the time at which the last result of the elections
is certified by the returning officer under the Local Government
(Elections) Act 1999;

(c) inthe case of a supplementary election—

(i) if the number of candidates nominated to contest the election does
not exceed the number of persons required to be elected—to the time
at which the nominated candidate or candidates are declared elected
by the returning officer under the Local Government (Elections)

Act 1999; or

(i)  in any other case—to the time at which the result of the election is
certified by the returning officer under the Local Government
(Elections) Act 1999.

3) If—
(@) aperson is authorised or required by a provision of this Act to act in a

particular office or position while the holder of the office or position is
absent; or

(b) a provision of this Act provides for the appointment of a person to act in a
particular office or position while the holder of the office or position is
absent,

the provision authorises or requires that person to act in the office or position while
the holder of the office or position is absent from the duties of the office or position or
while the office or position is temporarily vacant.

(4) Subsection (3) operates subject to any other section that makes express provision for
another person to act in the relevant office or position.
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5—Business purposes

For the purposes of this Act, land may be used for a business purpose even if it is not
intended to make a profit.
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Chapter 2—The system of local government
Note—

Schedule 1 contains provisions relating to organisations that provide services to the local
government sector.

6—Principal role of a council

A council is, under the system of local government established by this Act, established
to provide for the government and management of its area at the local level and, in
particular—

(a) toact as a representative, informed and responsible decision-maker in the
interests of its community; and

(b) to provide and co-ordinate various public services and facilities and to
develop its community and resources in a socially just and ecologically
sustainable manner; and

(c) toencourage and develop initiatives within its community for improving the
quality of life of the community; and

(d) torepresent the interests of its community to the wider community; and

(e) toexercise, perform and discharge the powers, functions and duties of local
government under this and other Acts in relation to the area for which it is
constituted.

7—Functions of a council
The functions of a council include—

(@) to plan at the local and regional level for the development and future
requirements of its area;

(b) to provide services and facilities that benefit its area, its ratepayers and
residents, and visitors to its area (including general public services or
facilities (including electricity, gas and water services, and waste collection,
control or disposal services or facilities), health, welfare or community
services or facilities, and cultural or recreational services or facilities);

(c) to provide for the welfare, well-being and interests of individuals and groups
within its community;

(d) to take measures to protect its area from natural and other hazards and to
mitigate the effects of such hazards;

(e) to manage, develop, protect, restore, enhance and conserve the environment
in an ecologically sustainable manner, and to improve amenity;

(f) to provide infrastructure for its community and for development within its
area (including infrastructure that helps to protect any part of the local or
broader community from any hazard or other event, or that assists in the
management of any area);

(g) to promote its area and to provide an attractive climate and locations for the
development of business, commerce, industry and tourism;
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(h)
(i)

)
(k)

to establish or support organisations or programs that benefit people in its
area or local government generally;

to manage and, if appropriate, develop, public areas vested in, or occupied by,
the council;

to manage, improve and develop resources available to the council;
to undertake other functions and activities conferred by or under an Act.

8—Principles to be observed by a council

A council must act to uphold and promote observance of the following principles in
the performance of its roles and functions—

(@)
(b)

(©)

(d)

(€)

(ea)

(f)

(@)

(h)

(i)

)
(k)

provide open, responsive and accountable government;

be responsive to the needs, interests and aspirations of individuals and groups
within its community;

participate with other councils, and with State and national governments, in
setting public policy and achieving regional, State and national objectives;

give due weight, in all its plans, policies and activities, to regional, State and
national objectives and strategies concerning the economic, social, physical
and environmental development and management of the community;

seek to co-ordinate with State and national government in the planning and
delivery of services in which those governments have an interest;

seek to collaborate and form partnerships with other councils and regional
bodies for the purposes of delivering cost-effective services (while avoiding
cost-shifting among councils), integrated planning, maintaining local
representation of communities and facilitating community benefit;

seek to facilitate sustainable development and the protection of the
environment and to ensure a proper balance within its community between
economic, social, environmental and cultural considerations;

manage its operations and affairs in a manner that emphasises the importance
of service to the community;

seek to ensure that council resources are used fairly, effectively and
efficiently;

seek to provide services, facilities and programs that are adequate and
appropriate and seek to ensure equitable access to its services, facilities and
programs;

achieve and maintain standards of good public administration;

ensure the sustainability of the council's long-term financial performance and
position.
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Chapter 3—Constitution of councils

Part 1—Creation, structuring and restructuring of councils

Division 1—Powers of the Governor

9—Governor may act by proclamation

The Governor may, by proclamation, do one or more of the following:

(a)
(b)

(©)
(d)
(€)

(f)

(@)

(h)
(i)

0)

constitute a new council;

amalgamate two or more councils to form a single council or two or more
councils (being a lesser number than the number of councils subject to
amalgamation);

define the area of a council;

alter the boundaries of a council;

give a name to, or alter the name of—
(i) acouncil;
(if)  the area of a council;

constitute a council as a municipal council or a district council, or change a
municipal council to a district council or a district council to a municipal
council;

divide, or redivide, the area of a council into wards, alter the division of the
area of a council into wards, or abolish the division of the area of a council
into wards;

give a name to, or alter the name of, a ward,;

determine the composition of a council (for example, by making provision
about the principal member of a council and about the number of councillors
for a council and, if a council has wards, the number of councillors to
represent each ward), or alter the composition of a council;

abolish a council.

10—Matters that may be included in a proclamation

(1) If the Governor by proclamation under this Part constitutes a new council, or
amalgamates two or more councils to form a single council or two or more councils,
the Governor may, by the same or a subsequent proclamation or proclamations, in
respect of a council that is being formed—

(@)

(i) appoint the first members of the council and, if so determined, make
provision for the first election of members of the council; or

(i) make provision for the election of the first members of the council;
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()

)

(4)

(®)

(6)

(b) provide for an alteration to the composition of the council from a date
specified in the proclamation;

(c) determine the method or methods of assessing rateable property within the
area of the council;

(d) if some or all of the area of the council has previously been within the area of
a council—provide for differential rates within the area on a specified basis
for a specified period in order to allow rating relativities within the area of the
council to be gradually realigned;

(e) make provision for the by-laws that are to apply in the area (or part of the
area) of the council,

(F)  make provision for the appointment or selection of the first chief executive
officer of the council and, as appropriate, of other officers of the council,

(g) make, subject to the provisions of a relevant Act, award or industrial
agreement, provision to protect the various rights and interests of staff.

If the Governor by proclamation under subsection (1) makes provision for the
appointment or election of the members of a council, the Governor may also, by
proclamation, cancel (for a particular year) the holding of periodic elections for the
council.

If two or more councils are being amalgamated, the Governor may also, by
proclamation, make provision for the preparation of final financial statements for the
councils that are being amalgamated, and for other matters that should be finalised or
resolved in connection with the amalgamation.

If two or more councils are amalgamated under this Part so as to form a single council,
the assets, rights and liabilities of the councils subject to the amalgamation are, subject
to any other provision made by proclamation, on the amalgamation, vested in or
attached to the council formed by the amalgamation.

If three or more councils are amalgamated under this Part so as to form more than one
council, the assets, rights and liabilities of the councils subject to the amalgamation
are, on the amalgamation, apportioned between the councils formed by the
amalgamation in such manner as is specified by proclamation.

If the Governor by proclamation under this Part alters the boundaries of two or more
councils, the Governor may, by the same or a subsequent proclamation or
proclamations—

(@) provide for differential rates within the area of a council affected by the
alteration of boundaries on a specified basis in order to allow rating
relativities to be gradually realigned on account of the alteration;

(b) make any special provision that may be necessary or desirable about the
by-laws that are to apply in parts of the areas affected by the alteration of the
boundaries;

(c) make provision for the transfer, apportionment, settlement or adjustment of
property, assets, income, rights, liabilities or expenses as between the relevant
councils.
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(7) If the Governor by proclamation under this Part provides for new or additional offices
in the membership of a council, the Governor may, by the same or a subsequent
proclamation or proclamations, appoint the first persons to fill those offices.

(8) If the Governor by proclamation under this Part abolishes a council, the Governor
may, by the same or a subsequent proclamation or proclamations—

(@) declare that the property, assets, rights and liabilities of the council, as at the
date of abolition, vest in, or attach to, another council or councils named in
the proclamation;

(b) make, subject to the provisions of a relevant Act, award or enterprise
agreement, provision to protect the various rights and interests of staff of the
council being abolished.

(9) If the Governor does not make a declaration under subsection (8)(a) on or before the
day on which the council is abolished, the assets, rights and liabilities of the council
vest in, or attach to, the Crown on the abolition of the council.

11—General provisions relating to proclamations

(1) The Governor cannot make a proclamation under a preceding section of this Division
except—

(@ in pursuance of an address from both Houses of Parliament; or
(c) in pursuance of a proposal recommended by the Minister under Part 2.
(2) The Governor may also, by proclamation—

(@) make provision for related or ancillary matters necessary, desirable or
expedient in view of the circumstances of a particular case;

(b) provide that during a transitional period specified in the proclamation (being a
period not exceeding five years from the date of operation of the
proclamation), a provision of this Act applies as varied or modified in a
manner set out in the proclamation to or in respect of—

(i) acouncil affected (or to be affected) by a proclamation under this
Part; or

(if)  acouncil constituted or formed by a proclamation under this Part;

(c) include other provisions of a transitional nature consequent on changes being
made by proclamation under this Part (including for the construction of
references in instruments or documents).

(3) The provisions of a proclamation under this Part have effect according to their terms
as from the day or days fixed in the proclamation or, if no day or days are so fixed, as
from the day of the publication of the proclamation.

Division 2—Powers of councils and representation reviews

12—Composition and wards

(1) A council may, by notice in the Gazette after complying with the requirements of this
section—

(a) alter the composition of the council;
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)

©)

(4)

)

(6)

()

(b) divide, or redivide, the area of the council into wards, alter the division of the
area of the council into wards, or abolish the division of the area of a council
into wards.

A notice under this section may also—

(@) change the council from a municipal council to a district council, or change
the council from a district council to a municipal council;

(b) alter the name of—
(i) the council;
(it)  the area of the council;
(c) give aname to, or alter the name of, a ward,
(without the need to comply with section 13).

A council must, before it publishes a notice, conduct and complete a review under this
section for the purpose of determining whether its community would benefit from an
alteration to its composition or ward structure.

A review may relate to a specific aspect of the composition of the council, or of the
wards of the council, or may relate to those matters generally—»but a council must
ensure that all aspects of the composition of the council, and the issue of the division,
or potential division, of the area of the council into wards, are comprehensively
reviewed under this section at least once in each relevant period that is prescribed by
the regulations.

A council must, in order to commence a review, initiate the preparation of a paper (a
representation options paper) by a person who, in the opinion of the council, is
qualified to address the representation and governance issues that may arise with
respect to the matters under review.

The representation options paper must examine the advantages and disadvantages of
the various options that are available to the council under subsection (1) (insofar as the
various features of the composition and structure of the council are under review) and,
in particular (to the extent that may be relevant)—

(@) if the council is constituted of more than 12 members—examine the question
of whether the number of members should be reduced; and

(b) if the area of the council is divided into wards—examine the question of
whether the division of the area into wards should be abolished,

(and may examine such other relevant issues as the council or the person preparing the
paper thinks fit).

The council must—
(@) by public notice—

(i) inform the public of the preparation of the representation options
paper; and

(if) invite interested persons to make written submissions to the council
on the subject of the review within a period specified by the council
(being a period of at least 6 weeks); and

(b) publish a copy of the notice in a newspaper circulating within its area.
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(8)

(8a)

9)

(10)

(11)

(11a)

The council must ensure that copies of the representation options paper are available
for inspection (without charge) and purchase (on payment of a fee fixed by the
council) at the principal office of the council during the period that applies under
subsection (7)(a)(ii).

The council must, at the conclusion of the public consultation undertaken under
subsection (7)(a), prepare a report that—

(@) provides information on the public consultation and the council's response to
the issues arising from the submissions made as part of that process; and

(b) sets out—

(i) any proposal that the council considers should be carried into effect
under this section; and

(if)  in respect of any such proposal—an analysis of how the proposal
relates to the principles under section 26(1)(c) and the matters
referred to in section 33 (to the extent that may be relevant); and

(c) insofar as a decision of the council is not to adopt any change under
consideration as part of the representation options paper or the public
consultation process—sets out the reasons for the council's decision.

The council must—

(@) make copies of its report available for public inspection at the principal office
of the council; and

(b) by public notice—

(i) inform the public of the preparation of the report and its availability;
and

(if) invite interested persons to make written submissions to the council
on the report within a period specified by the council (being a period
of at least 3 weeks); and

(c) publish a copy of the notice in a newspaper circulating within its area.

The council must give any person who makes written submissions in response to an
invitation under subsection (9) an opportunity to appear personally or by
representative before the council or a council committee and to be heard on those
submissions.

The council must then finalise its report (including in its report recommendations with
respect to such related or ancillary matters as it thinks fit).

If the report proposes that the composition of the council be altered so that—
(@ the council will have a chairperson rather than a mayor; or
(b) the council will have a mayor rather than a chairperson,

then the proposal cannot proceed unless or until a poll has been conducted on the
matter and the requirements of subsection (11c) have been satisfied.
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(11b) The council may, with respect to a proposal within the ambit of subsection (11a)—

(a) insofar as may be relevant in the particular circumstances, separate the
proposal (and any related proposal) from any other proposal contained in the
report (and then it will be taken that the council is reporting separately on this
proposal (and any related proposal));

(b) determine to conduct the relevant poll—

(i)

(i)

in conjunction with the next general election for the council (so that
the proposal (and any related proposal) will then, if approved at the

poll, take effect from polling day for the following general election);
or

at some other time (so that the proposal (and any related proposal)
will then, if approved at the poll, take effect in the manner
contemplated by subsection (18)).

(11c) The following provisions apply to a poll required under subsection (11a):

(@) the Local Government (Elections) Act 1999 will apply to the poll subject to
modifications, exclusions or additions prescribed by regulation;

(b) the council must—

(i)

(i)

(iii)

prepare a summary of the issues surrounding the proposal to assist
persons who may vote at the poll; and

obtain a certificate from the Electoral Commissioner that he or she is
satisfied that the council has taken reasonable steps to ensure that the
summary presents the arguments for and against the proposal in a
fair and comprehensive manner; and

after obtaining the certificate of the Electoral Commissioner, ensure
that copies of the summary are made available for public inspection
at the principal office of the council, are available for inspection on a
website determined by the chief executive officer, and are published
or distributed in any other way that the Electoral Commissioner may
direct;

(c) the proposal cannot proceed unless—

(i)

(i)

the number of persons who return ballot papers at the poll is at least
equal to the prescribed level of voter participation; and

the majority of those persons who validly cast a vote at the poll vote
in favour of the proposal.
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(11d) For the purposes of subsection (11c)(c), the prescribed level of voter participation is a
number represented by multiplying the total number of persons entitled to cast a vote
at the poll by half of the turnout percentage for the council, where the turnout
percentage is—

(@) the number of persons who returned ballot papers in the contested elections
for the council held at the last periodic elections, expressed as a percentage of
the total number of persons entitled to vote at those elections (viewing all
elections for the council as being the one election for the purposes of this
provision), as determined by the Electoral Commissioner and published in
such manner as the Electoral Commissioner thinks fit; or

(b) if no contested elections for the council were held at the last periodic
elections, a percentage determined by the Electoral Commissioner for the
purposes of the application of this section to the relevant council, after taking
into account the turnout percentages of other councils of a similar size and
type, as published in such manner as the Electoral Commissioner thinks fit.

(12) The council must then, taking into account the operation of the preceding subsection,
refer the report to the Electoral Commissioner.

(12a) The report must be accompanied by copies of any written submissions received under
subsection (9) that relate to the subject-matter of the proposal.

(13) On receipt of a report, the Electoral Commissioner must determine whether the
requirements of this section have been satisfied and then—

(a) if of the opinion that the requirements have been satisfied—give an
appropriate certificate; or

(b) if of the opinion that the requirements have not been satisfied—refer the
matter back to the council together with a written explanation of the reasons
for not giving a certificate under this subsection.

(14) The validity of a determination of the Electoral Commissioner under subsection (13)
cannot be called into question.

(15) If a certificate is given by the Electoral Commissioner under subsection (13)(a)—

(@) the Electoral Commissioner must specify in the certificate a day by which an
appropriate notice (or notices) for the purposes of this section must be
published by the council in the Gazette; and

(b) the council may then, by notice (or notices) in the Gazette, provide for the
operation of any proposal under this section that it has recommended in its
report.

(16) If the matter is referred back to the council under subsection (13)(b), the council—

(@ must take such action as is appropriate in the circumstances (and may, as it
thinks fit, alter its report); and

(b) may then refer the report back to the Electoral Commissioner.

(17) However, a council must, if it makes an alteration to its report under
subsection (16)(a), comply with the requirements of subsections (9) and (10) (as if the
report (as altered) constituted a new report), unless the council determines that the
alteration is of a minor nature only.
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(18) A proposal under this section takes effect as follows:

(a) if the day of publication of the relevant notice under subsection (15) occurs
before 1 January of the year in which a periodic election is next due to be
held then, unless paragraph (c) applies, the proposal will take effect as from
polling day for that periodic election;

(b) if the day of publication of the relevant notice under subsection (15) occurs
on or after 1 January of a year in which a periodic election is due to be held
(and before polling day for that periodic election) then, unless paragraph (c)
applies, the proposal will take effect as from polling day for the periodic
election next following the periodic election held in the year of publication;

(c) ifageneral election (not being a periodic election) is held after the expiration
of 7 months from the day of publication of the relevant notice under
subsection (15) (and before polling day for the next periodic election after
publication) then the proposal will take effect from polling day for that
general election.

(18a) Subsection (18) has effect subject to the operation of subsection (11b)(b)(i).

(19)

(20)

(21)

(22)

(23)

(24)

If a council—

(a) subject to subsection (22), fails to undertake a review in accordance with the
requirements of this section; or

(b) fails to take appropriate action if a matter is referred back to the council by
the Electoral Commissioner under subsection (13)(b); or

(c) fails to publish an appropriate notice in the Gazette by the day specified by
the Electoral Commissioner in a certificate under this section,

the chief executive officer must refer the matter to the Electoral Commissioner.
Maximum penalty: $2 500.

On the referral of a matter under subsection (19), the Electoral Commissioner may
take such action as, in the circumstances of the particular case, appears appropriate to
the Electoral Commissioner and may then, by notice in the Gazette, give effect to a
proposal that could have been carried into effect by the council under this section.

The Electoral Commissioner may recover from councils costs reasonably incurred by
the Electoral Commissioner in performing his or her functions under this section.

The Minister may exempt a council from the requirement to hold a review under this
section on the basis that relevant issues have already been addressed by a proposal
under this Chapter.

An exemption under subsection (22) may be granted on conditions determined by the
Minister, including a condition that the council carry out a review under this section
by a date specified by the Minister.

If—
(@) the area of a council is divided into wards; and

(b) the Electoral Commissioner notifies the council in writing that the number of
electors represented by a councillor for a ward varies from the ward quota by
more than 20 per cent,
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then the council must undertake a review under this section within a period specified
by the Electoral Commissioner.

(25) For the purposes of subsection (24)—

(@) if two or more councillors represent a ward, the number of electors
represented by each councillor will be taken to be the number of electors for
the ward (as at a date determined by the Electoral Commissioner) divided by
the number of councillors who represent the ward (ignoring any fractions
resulting from the division); and

(b) the ward quota is the number of electors for the area (as at a date determined
by the Electoral Commissioner) divided by the number of councillors for the
area of the council who represent wards (ignoring any fractions resulting from
the division).

13—Status of a council or change of various names

(1) A council may, by notice in the Gazette, after complying with the requirements of this
section—

(@) change the council from a municipal council to a district council, or change
the council from a district council to a municipal council;

(b) alter the name of—
(i) the council;
(if)  the area of the council;
(c) alter the name of a ward.
(2) A council must, before it publishes a notice, comply with the following requirements:
(a) the council must give public notice of the proposal;

(b) the notice must contain an invitation to interested persons to make written
submissions to the council on the matter within a period specified by the
council (being a period of at least 6 weeks);

(ba) publish a copy of the notice in a newspaper circulating within its area;

(c) the council must give any person who makes written submissions in response
to an invitation under this section an opportunity to appear personally or by
representative before the council or a council committee and to be heard on
those submissions.

(3) A notice published by a council under this section has effect from the date or dates
fixed in the notice or, if no date or dates are so fixed, as from the date of the
publication of the notice.
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Part 2—Reform proposals

Division 3—Principles

26—Principles

(1) The Commission should, in arriving at recommendations for the purposes of this
Chapter (but taking into account the nature of the proposal under consideration), have

regard to—

(@) the objects of this Act; and
(b) the roles, functions and objectives of councils under this Act; and

(c) the following principles:

()
(i)
(iii)
(iv)

v)

(vi)

(vii)

(viii)

(ix)

(xi)

(xii)

the resources available to local communities should be used as
economically as possible while recognising the desirability of
avoiding significant divisions within a community;

proposed changes should, wherever practicable, benefit ratepayers;

a council should have a sufficient resource base to fulfil its functions
fairly, effectively and efficiently;

a council should offer its community a reasonable range of services
delivered on an efficient, flexible, equitable and responsive basis;

a council should facilitate effective planning and development within
an area, and be constituted with respect to an area that can be
promoted on a coherent basis;

a council should be in a position to facilitate sustainable
development, the protection of the environment and the integration
of land use schemes;

a council should reflect communities of interest of an economic,
recreational, social, regional or other kind, and be consistent with
community structures, values, expectations and aspirations;

a council area should incorporate or promote an accessible centre (or
centres) for local administration and services;

the importance within the scheme of local government to ensure that
local communities within large council areas can participate
effectively in decisions about local matters;

residents should receive adequate and fair representation within the
local government system, while over-representation in comparison
with councils of a similar size and type should be avoided (at least in
the longer term);

a scheme that provides for the performance of functions and delivery
of services in relation to 2 or more councils (for example, a scheme
for regional governance) may improve councils' capacity to deliver
services on a regional basis and therefore offer a viable and
appropriate alternative to structural change; and

10
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(d) the extent and frequency of previous changes affecting the council or councils
under this Chapter or the repealed Act.

(2) The Commission should, so far as is relevant, give preference to structural changes
that enhance the capacity of local government to play a significant role in the future of
an area or region from a strategic perspective.

Division 4—Procedures for proposals

27—Preliminary
(1) In this Division—
administrative proposal—see section 30(7);
eligible elector, in relation to a proposal, is—

(@) inthe case of a proposal to alter the boundaries of 2 or more councils to
incorporate land within the area of a council into the area of another council
(a receiving council)—an elector in respect of a place of residence or rateable
property within the area of a receiving council, or within the area that would
be so incorporated; or

(b) inthe case of a proposal that relates to the composition of a council or the
issue of wards within the area of a council—an elector in respect of a place of
residence or rateable property within the area of the council; or

(c) inthe case of a proposal to incorporate within the area of a council a part of
the State that is not within the area of a council (the outside area)—a person,
body corporate or group within the outside area who or which would, if the
proposal were to proceed, be an elector in respect of a place of residence or
rateable property within the area that would be so incorporated:;

general proposal means a proposal for the making of a proclamation under this
Chapter, other than an administrative proposal;

proposal includes an administrative proposal or a general proposal;
proposal guidelines—see subsection (2).

(2) The Commission must prepare and publish on a website determined by the
Commission guidelines (proposal guidelines) for the purposes of this Division.

(3) Without limiting subsection (2), the proposal guidelines—
(@) must set out procedures for inquiries under this Division; and

(b) must specify requirements relating to consultation that must be undertaken for
the purposes of inquiries under this Division, including consultation with the
community, councils affected by proposals and entities that represent the
interests of council employees affected by proposals; and

(c) must set out procedures relating to the determination by the Commission of
the reasonable costs of an inquiry for the purposes of section 32B; and

(d) may provide for any other matter the Commission thinks appropriate.
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(4) A provision of the proposal guidelines may be of general, limited or varied application
according to—

(@) the kind of proposal or inquiry; or
(b) any other specified factor,
to which the provision is expressed to apply.

28—Commission to receive proposals

(1) Subject to this section, a proposal for the making of a proclamation under this Chapter
may be referred to the Commission—

(@) by resolution of either House of Parliament; or

(b) by the Minister; or

(c) by acouncil or councils; or

(d) by the prescribed percentage or number of eligible electors.

(2) A proposal referred under subsection (1)(d) by the prescribed percentage or number of
eligible electors may only relate to—

(@) the alteration of council boundaries to incorporate land within the area of a
council into the area of another council; or

(b) the composition of a council or its representative structure; or

(c) theincorporation within the area of a council a part of the State that is not
within the area of a council.

(3) A proposal under this section must—
(a) setoutin general terms the nature of the proposal; and
(b) comply with any requirements of the proposal guidelines.

29—Commission to deal with proposals

(1) The Commission must, in accordance with the proposal guidelines, assess a proposal
and determine whether—

(a) toinquire into the proposal in accordance with subsection (2); or
(b) to refuse to inquire into the proposal in accordance with subsection (3).

(2) If the Commission determines to inquire into a proposal, the following provisions
apply:
(a) if the proposal is an administrative proposal, the Commission must inquire
into the administrative proposal in accordance with section 30;

(b) if the proposal is a general proposal, the Commission must inquire into the
general proposal in accordance with section 31.

(3) The Commission may refuse to inquire into a proposal if the Commission considers
that—

(a) the proposal is vexatious, frivolous or trivial; or
(b) itisnot in the public interest to inquire into the proposal; or
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(4)

(c) the proposal is the same as or substantially similar to a proposal that has
already been inquired into; or

(d) there is some other good reason to refuse to inquire into the proposal.
For the purposes of this Division—
(@) aninquiry may relate to 1 or more proposals before the Commission; and

(b) a proposal received by the Commission after the commencement of an
inquiry may be dealt with at the inquiry, if the Commission determines it
appropriate to do so.

30—Inquiries—administrative proposals

M)

)

3)

(4)

)

(6)

(")

An inquiry under this section into an administrative proposal will be conducted by the
Commission according to such procedures as the Commission thinks fit, provided that
a reasonable amount of community consultation is conducted in accordance with the
proposal guidelines.

Despite subsection (1), the Commission may determine not to conduct community
consultation in relation to a particular administrative proposal if the Commission
considers it unnecessary to do so.

After conducting an inquiry into an administrative proposal, the Commission must
consult with the Minister on the matter (including on any recommendations that the
Commission proposes to make in relation to the administrative proposal).

After consulting with the Minister under subsection (3), the Commission must—

(@) prepare and publish on a website determined by the Commission a report on
the administrative proposal that includes the Commission's recommendations
as to the administrative proposal (subject to any redactions or limitations that
the Commission considers necessary to prevent the disclosure of confidential
or commercially sensitive information); and

(b) provide a copy of the report to the Minister.

To avoid doubt, if the Commission determines to recommend an administrative
proposal in a report under subsection (4), the administrative proposal recommended
may involve such variations as the Commission thinks fit to the administrative
proposal referred to the Commission under this Division.

The Minister may, in relation to an administrative proposal set out in a report under
subsection (4), determine that—

(a) the administrative proposal proceed and forward it to the Governor with a
recommendation that a proclamation be made under this Chapter in relation to
the administrative proposal; or

(b) the administrative proposal not proceed.
In this section—
administrative proposal means a proposal—
(@) relating to the alteration of a boundary that is shared by 2 or more councils—
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(i) to facilitate a development that has been granted a development
authorisation (within the meaning of the Planning, Development and
Infrastructure Act 2016); or

(if) to correct an anomaly that is, in the opinion of the Commission,
generally recognised; or

(b) inthe case of a boundary shared by 2 or more councils that falls along a
road—relating to the alteration of the boundary following the realignment of
the road; or

(c) relating to the alteration of a boundary to incorporate within the area of a
council vacant land in a part of the State that is not within the area of a
council; or

(d) of akind prescribed by the regulations.

31—Inquiries—general proposals
(1) The Commission—
(@) inthe case of an inquiry under this section into a general proposal—

(i) referred by resolution of either House of Parliament or by the
Minister; or

(it) of a prescribed kind,
must appoint 1 or more investigators to conduct the inquiry; or

(b) inany other case—may appoint 1 or more investigators to conduct the
inquiry.
(2) Inappointing investigators to conduct inquiries under this section, the Commission
must seek to ensure, as far as is reasonably practicable, that—

(a) the qualifications, knowledge, expertise and experience of a particular
investigator are relevant to the inquiry for which the investigator is being
appointed; and

(b) councils affected by a proposal the subject of an inquiry are consulted on
proposed appointments.

(3) Aninquiry into a general proposal under this section—
(@ must be conducted in accordance with the proposal guidelines; and
(b) must consider (in addition to the principles set out in section 26)—

(1) the financial implications and impact on resources that the general
proposal is likely to have on any council affected by the general
proposal; and

(if)  the extent of support for the general proposal (in particular) and
boundary reform in the area (in a general sense) within the
community affected by the general proposal; and

(iii)  the extent of support for the general proposal of any council affected
by the general proposal; and
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(4)

®)

(6)

(")

(8)

9)

(10)

(iv) the impact on the various rights and interests of any council
employees affected by the general proposal; and

(v) any other principles prescribed by the regulations.
An investigator appointed to conduct an inquiry under this section must—

(@) comply with any directions or requirements of the Commission relating to the
inquiry; and

(b) at the conclusion of the inquiry, provide a report on the inquiry to the
Commission.
The Commission must—
(a) after conducting an inquiry to which this section applies; or
(b) receiving a report under subsection (4),

prepare and publish on a website determined by the Commission a report on the
matter that includes the Commission's recommendations as to the general proposal
(subject to any redactions or limitations that the Commission considers necessary to
prevent the disclosure of confidential or commercially sensitive information) and
provide a copy of the report to the Minister.

To avoid doubt, if the Commission determines to recommend a general proposal in a
report under this section, the general proposal recommended may involve such
variations as the Commission thinks fit to the general proposal referred to the
Commission under this Division.

The Commission may include in a report published under this section
recommendations relating to the delivery of services on a regional basis by councils as
an alternative to structural change, or any other recommendation the Commission
considers appropriate.

The Minister may, on receipt of a report, request that the Commission make specified
amendments to the report (including to recommendations in the report).

On receipt of a request under subsection (8)—

(@) the Commission may make such amendments (if any) as the Commission
considers appropriate; and

(b) if the Commission makes amendments, the Commission must—

(i) publish an amended report on a website determined by the
Commission; and

(if)  provide a copy of the amended report to the Minister.

The Minister may, in relation to a general proposal set out in a report of the
Commission under subsection (5) or subsection (9)—

(@) determine that the general proposal proceed and forward it to the Governor
with a recommendation that a proclamation be made under this Chapter in
relation to the general proposal; or

(b) determine that the general proposal not proceed; or
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(©)

in the case of a general proposal referred to the Commission by a council that
the Commission has recommended in the report not proceed—at the request
of 1 or more councils, consult with the relevant councils about the matter.

(11) After consultation in accordance with subsection (10)(c), the Minister may—

(@)

(b)

if the Minister determines that it is appropriate to make a recommendation to
the Governor in the circumstances of the particular case, forward the general
proposal to the Governor with a recommendation that a proclamation be made
under this Chapter in relation to the general proposal; or

in any other case—determine that the general proposal not proceed.

32—Notification of outcome of inquiries

(1) After completion of all relevant procedures in relation to an inquiry under section 30
or 31, the Commission must give public notice of, and notify the following persons or
bodies of, the Minister's determination in relation to the proposal:

()

(a)
(b)
(©)

the person or body who referred the proposal to the Commission;
any council affected by the proposal;

any registered industrial association (within the meaning of section 108) that
represents the interests of employees of councils.

In addition, if a general proposal recommended by the Commission under section 31
does not proceed to a proclamation after completion of all relevant procedures under
that section, the Minister must prepare a report on the matter and cause copies of that
report to be laid before both Houses of Parliament.

32A—Powers relating to inquiries

(1) The Commission or an investigator conducting an inquiry under this Division may, in
connection with the inquiry—

()

©)

(@)
(b)

()
(d)

(€)
(f)

by summons signed by the Commission or investigator (as the case requires),
require a person's attendance; and

require a person to answer, orally or in writing, questions to the best of his or
her knowledge, information and belief; and

require a person to verify an answer under paragraph (b) by declaration; and

require a council or person to produce any relevant documents or other
records; and

retain documents or other records produced under paragraph (d) for
reasonable periods and make copies of them or their contents; and

call for or receive submissions or representations.

Subject to subsection (3), a person or council must not refuse or fail to comply with a
requirement under subsection (1).

Maximum penalty: $10 000.

A person is not obliged to comply with a requirement under subsection (1) if to do so
might incriminate the person of an offence, and a person or a council is not required to
provide information under subsection (1) that is privileged on the ground of legal
professional privilege.

16
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32B—Costs

The Commission may recover reasonable costs incurred in respect of an inquiry in
relation to a general proposal referred to the Commission by a council or councils
under this Division as a debt due from the council or councils.

32C—Inquiries—independence of Commission etc

(1) Except as provided by this Division, the Commission or an investigator appointed by
the Commission is not subject to Ministerial direction in relation to an inquiry or a
recommendation or report under this Division.

(2) Sections 16 to 18 of the South Australian Local Government Grants Commission
Act 1992 do not apply to or in relation to an inquiry conducted or recommendation
made under this Division.

Part 3—General provisions

33—Ward quotas

(1) Inaddition to the other requirements of this Chapter, the following matters must be
taken into account, as far as practicable, in the formulation of a proposal that relates to
the boundaries of a ward or wards:

(@)
(b)
(©)
(d)
(€)

()

the desirability of reflecting communities of interest of an economic, social,
regional or other kind,;

the population of the area, and of each ward affected or envisaged by the
proposal;
the topography of the area, and of each ward affected or envisaged by the
proposal;

the feasibility of communication between electors affected by the proposal
and their elected representatives;

the nature of substantial demographic changes that may occur in the
foreseeable future;

the need to ensure adequate and fair representation while at the same time
avoiding over-representation in comparison to other councils of a similar size
and type (at least in the longer term).

(2) A proposal that relates to the formation or alteration of wards of a council must also
observe the principle that the number of electors represented by a councillor must not,
as at the relevant date (assuming that the proposal were in operation), vary from the
ward quota by more than 10 per cent.

(2a) For the purposes of subsection (2)—

(a)

if it is proposed that two or more councillors represent a particular ward, the
number of electors represented by each councillor will be taken to be the
number of electors for the ward (as at the relevant date) divided by the
number of proposed councillors for the ward (ignoring any fractions resulting
from the division); and
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®3)

(4)

(b) the ward quota will be taken to be the number of electors for the area (as at
the relevant date) divided by the number of councillors for the area who
represent wards (assuming that the proposal were in operation and ignoring
any fractions resulting from the division); and

(c) therelevant date, in relation to a proposal that relates to the formation or
alteration of wards of the council, will be taken to be the date on which the
proposal is finalised for the purposes of this Chapter.

The 10 per cent tolerance referred to in subsection (2) may be exceeded if, on the basis
of demographic changes predicted by a Commonwealth or State government agency,
it appears that the ward quota will not, as at the next periodic elections, be exceeded
by more than 10 per cent (the relevant date in this case being the date of the next
periodic elections).

If under the repealed Act a proposal relating to the formation or alteration of wards did
not comply with the corresponding provisions to subsections (2) and (3) and the
relevant proposal proceeded (either in its original or an amended form) then, unless
otherwise determined by proclamation, the relevant council (or each relevant council)
must conduct (and complete) a review of its composition and wards under Part 1 so as
to enable appropriate changes in the composition and wards of the council to take
effect on or before the date of the second general election of the council after the
proposal took effect or, if an earlier date has been fixed by proclamation, on or before
that date.

34—Error or deficiency in address, recommendation, notice or proclamation

M)

)

®)

(4)

®)

If, in the opinion of the Governor, there is an error or deficiency in an address from
both Houses of Parliament, in a recommendation of the Minister, or in a report of the
Commission, the Governor may, by proclamation, correct the error or supply the
deficiency.

The power conferred by subsection (1) may be exercised notwithstanding that a
proclamation has been made under this Chapter on the basis of the address or report.

If, in the opinion of the Governor, there is an error or deficiency in a proclamation
under this Chapter, the Governor may, by subsequent proclamation, correct the error
or supply the deficiency.

The Governor may, by proclamation, correct an error or deficiency in a notice of a
council under this Chapter if requested to do so by the council.

A proclamation under this section will, if it so provides, be taken to have had effect as
from the making of the address, report, proclamation or notice to which it relates.

18
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Chapter 4—The council as a body corporate

Part 1—Fundamental features

Division 1—Council to be a body corporate

35—Corporate status
(1) A council is a body corporate with perpetual succession and a common seal.
(2) A council bears the name assigned to it under this Act.

(3) A council consists of the members appointed or elected to the council in accordance
with this Act or the Local Government (Elections) Act 1999.

36—General powers and capacities
(1) A council—
(@) has the legal capacity of a natural person and, in particular—
(i) may enter into any kind of contract or arrangement; and
(i)  may sue and be sued; and

(iii) may act in conjunction with another council or authority, or a person;
and

(b) has the other powers and capacities conferred by or under this or another Act;
and

(c) has the power to do anything necessary, expedient or incidental to performing
or discharging its functions or duties or to achieving its objectives.

(2) A council may act outside its area—

(a) to the extent considered by the council to be necessary or expedient to the
performance of its functions; or

(b) in order to provide services to an unincorporated area of the State.

(3) A council should, in the arrangement of its affairs, take reasonable steps to separate its
regulatory activities from its other activities.

(4) A council must not do anything inconsistent with a law of the State or
Commonwealth.

37—Provision relating to contracts and transactions
A council contracts as follows—
(a) acontract may be entered into under the common seal of the council; or

(b) acontract may be entered into by an officer, employee or agent authorised by
the council to enter into the contract on its behalf.
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38—The common seal

(1) The common seal of a council must not be affixed to a document except to give effect
to a resolution of the council.

(2) The affixation of the common seal must be attested by the principal member of the
council and the chief executive officer.

(3) An apparently genuine document purporting to bear the common seal of a council and
the signatures of the principal member of the council and the chief executive officer
attesting the affixation of the seal will, in the absence of proof to the contrary, be
taken to have been duly executed by the council.

39—Protection of members

(1) No civil liability attaches to a member of a council for an honest act or omission in the
exercise, performance or discharge, or purported exercise, performance or discharge,
of the member's or council's powers, functions or duties under this or other Acts.

(2) A liability that would, but for this section, attach to a member of a council attaches
instead to the council.

40—Saving provision
No act or proceeding of a council is invalid by reason of—
(a) avacancy or vacancies in the membership of the council; or

(b) adefect in the election or appointment of a member or members of the
council; or

(c) the fact that the election of a member or members of the council is
subsequently declared void by a court of competent jurisdiction.

Division 2—Committees

41—Committees
(1) A council may establish committees.

(2) A committee may, according to a determination of the council (and subject to the
operation of this Act), be established—

(a) toassist the council in the performance of its functions;

Examples—
1 To carry out a project on behalf of the council.
2 To manage or administer property, facilities or activities on behalf of
the council.
3 To oversee works on behalf of the council.

(b) toinquire into and report to the council on matters within the ambit of the
council's responsibilities;

(c) to provide advice to the council;
(d) to exercise, perform or discharge delegated powers, functions or duties.
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®)
(4)

Q)
(6)

()
(8)

)
(10)

(11)

(12)

(13)

The membership of a committee will be determined by the council and may consist of,
or include, persons who are not members of the council.

The council must appoint a person as the presiding member of a committee, or make
provision for the appointment of a presiding member.

A member of a committee holds office at the pleasure of the council.

The council may appoint the principal member of the council as an ex officio member
of a committee (but in such a case the principal member will not be taken to be
included in the membership of the committee unless actually present at a meeting of
the committee).

A committee may establish a subcommittee to assist it in a matter.

A council must, when establishing a committee, determine the reporting and other
accountability requirements that are to apply in relation to the committee.

A committee that is performing a regulatory activity of the council must report to the
council on its activities at least quarterly.

The establishment of a committee does not derogate from the power of the council to
act in a matter.

No act or proceeding of a council committee is invalid by reason of—
(a) avacancy or vacancies in the membership of the committee; or

(b) adefect in the election or appointment of a member or members of the
committee; or

(c) the fact that the election of a member or members of the committee is
subsequently declared void by a court of competent jurisdiction.

No civil liability attaches to a member of a committee for an honest act or omission in
the exercise, performance or discharge, or purported exercise, performance or
discharge, of the member's or committee's powers, functions or duties.

A liability that would, but for subsection (12), attach to a member of a committee
attaches instead to the council.

Division 3—Subsidiaries

42—ADbility of council to establish a subsidiary

M)

()

®3)

A council may establish a subsidiary—
(a) to provide a specified service or services; or

(b) to manage or administer property, facilities or activities on behalf of the
council; or

(c) to perform a function of the council under this or another Act.

A council cannot establish a subsidiary under this section if the primary purpose of the
subsidiary would be to perform a regulatory activity of the council.

The establishment of a subsidiary under this section is subject to obtaining the
approval of the Minister to the conferral of corporate status under this Act.
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(4) The establishment of a subsidiary does not derogate from the power of the council to
act in a matter.

Note—

Schedule 2 contains other provisions relevant to a subsidiary established by a council under this
section.

43—ADbility of councils to establish a regional subsidiary
(1) Two or more councils (the constituent councils) may establish a regional subsidiary—

(@) to provide a specified service or services or to carry out a specified activity or
activities; or

(b) to perform a function of the councils under this or another Act.

(2) Ifaregional subsidiary is established to perform a regulatory activity of the
constituent councils, the subsidiary cannot also perform a significant and related
service activity.

Note—

A service activity is related to a regulatory activity if the service is one that is regulated
under the regulatory activity.

(3) The establishment of a regional subsidiary under this section is subject to obtaining
the approval of the Minister to the conferral of corporate status under this Act.

(4) The establishment of a regional subsidiary does not derogate from the power of a
constituent council to act in a matter.

Note—

Schedule 2 contains other provisions relevant to a regional subsidiary established by two or more
councils under this section.

Division 4—Delegations

44—Delegations

(1) A council may delegate a power or function vested or conferred under this or another
Act.

(2) A delegation may be made—
(@) toacouncil committee; or
(b) to asubsidiary of the council; or
(c) toanemployee of the council; or

(d) to the employee of the council for the time being occupying a particular office
or position; or

(e) toan authorised person.
(3) However, a council may not delegate—

(@) power to make a by-law or to determine that a by-law applies only within a
part or parts of the area of the council,

(b) power to declare rates or a charge with the character of a rate;
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(c) power to borrow money or to obtain other forms of financial accommodation;
(d) power to adopt or revise a strategic management plan of the council,
(da) power to adopt or revise an annual business plan or budget of the council;

(e) power to approve expenditure of money on works, services or operations of
the council not contained in a budget adopted by the council;

(g) power to approve payment or reimbursement of expenses that may be paid at
the discretion of the council and for which the council has not adopted a
formal policy or made specific financial provision;

(h) power to establish a subsidiary, or to participate in the establishment of a
regional subsidiary;

(i) power to make an application or recommendation, or to report or to give a
notice, to the Governor or the Minister, being an application,
recommendation, report or notice for which provision is made by or under
this or another Act;

(1) power to fix, vary or revoke a fee under section 188(1)(d) to (h);

(Ja) the power to revoke the classification of land as community land under
section 194;

(k) apower or function excluded from delegation by the regulations.

(3a) A council must not delegate—

(4)

()

(6)

(6a)

(@) the power to enter into, or to vary or terminate, a building upgrade agreement
on behalf of the council; or

(b) the power to declare and levy a building upgrade charge under a building
upgrade agreement,

except to the chief executive officer and, despite subsection (4)(b), the chief executive
officer cannot subdelegate these powers.

A delegation—

(@) issubject to conditions and limitations determined by the council or specified
by the regulations; and

(b) if made to the chief executive officer authorises the subdelegation of the
delegated power or function unless the council directs otherwise and if made
to anyone else authorises the subdelegation of the delegated power or
function with the approval of the council; and

(c) isrevocable at will and does not prevent the council from acting in a matter.

If a power or function is delegated to an employee of the council, the employee is
responsible to the chief executive officer for the efficient and effective exercise or
performance of that power or function.

The council must cause a separate record to be kept of all delegations under this
section.

The council may at any time, and must within 12 months after the conclusion of each
periodic election, review the delegations for the time being in force under this section.
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(7) A person is entitled to inspect (without charge) the record of delegations under
subsection (6) at the principal office of the council during ordinary office hours.

(8) A person is entitled, on payment of a fee fixed by the council, to an extract from the
record of delegations under subsection (6).

(9) This section does not limit or affect a power of delegation under another Act.

Division 5—Principal office

45—Principal office
(1) A council must nominate a place as its principal office for the purposes of this Act.

(2) Subject to subsection (3), the principal office of a council must be open to the public
for the transaction of business during hours determined by the council.

(3) A council should consult with its local community in accordance with its public
consultation policy about the manner, places and times at which its offices will be
open to the public for the transaction of business, and about any significant changes to
these arrangements.

Part 2—Commercial activities and restrictions

46—Commercial activities

(1) A council may in the performance of its functions and subject to this Act engage in a
commercial activity or enterprise (a commercial project).

(2) A council may, in connection with a commercial project—
(a) establish a business;

(b) participate in a joint venture, trust, partnership or other similar body.

47—Interests in companies
(1) A council must not—
(a) participate in the formation of a company; or
(b) acquire shares in a company.
(2) However, subsection (1) does not—
(@ limit the investment of money under this Act; or

(b) limit the ability of a council to participate in the formation of, or to become a
member of, a company limited by guarantee established as a national
association to promote and advance the interests of an industry in which local
government has an interest.
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Part 3—Prudential requirements for certain activities

48—Prudential requirements for certain activities

(aal) A council must develop and maintain prudential management policies, practices and
procedures for the assessment of projects to ensure that the council—

(a) acts with due care, diligence and foresight; and

(b) identifies and manages risks associated with a project; and

(c) makes informed decisions; and

(d) isaccountable for the use of council and other public resources.

(@l) The prudential management policies, practices and procedures developed by the
council for the purposes of subsection (aal) must be consistent with any regulations
made for the purposes of this section.

(1) Without limiting subsection (aal), a council must obtain and consider a report that
addresses the prudential issues set out in subsection (2) before the council—

(b) engages in any project (whether commercial or otherwise and including
through a subsidiary or participation in a joint venture, trust, partnership or
other similar body)—

(i) where the expected operating expenses calculated on an accrual basis
of the council over the ensuing five years is likely to exceed 20 per
cent of the council's average annual operating expenses over the
previous five financial years (as shown in the council's financial
statements); or

(i)  where the expected capital cost of the project over the ensuing five
years is likely to exceed $4 000 000 (indexed); or

(i) where the council considers that it is necessary or appropriate.
(2) The following are prudential issues for the purposes of subsection (1):
(@) the relationship between the project and relevant strategic management plans;

(b) the objectives of the Development Plan in the area where the project is to
occur;

(c) the expected contribution of the project to the economic development of the
local area, the impact that the project may have on businesses carried on in
the proximity and, if appropriate, how the project should be established in a
way that ensures fair competition in the market place;

(d) the level of consultation with the local community, including contact with
persons who may be affected by the project and the representations that have
been made by them, and the means by which the community can influence or
contribute to the project or its outcomes;

(e) ifthe project is intended to produce revenue, revenue projections and
potential financial risks;

(F) the recurrent and whole-of-life costs associated with the project including any
costs arising out of proposed financial arrangements;
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(22)

®)

(4)

(4a)

(4b)

©)

(6)

(6a)

(6b)

(g) the financial viability of the project, and the short and longer term estimated
net effect of the project on the financial position of the council;

(h) any risks associated with the project, and the steps that can be taken to
manage, reduce or eliminate those risks (including by the provision of
periodic reports to the chief executive officer and to the council);

(i) the most appropriate mechanisms or arrangements for carrying out the
project;

(j) if the project involves the sale or disposition of land, the valuation of the land
by a qualified valuer under the Land Valuers Act 1994,

The fact that a project is to be undertaken in stages does not limit the operation of
subsection (1)(b) in relation to the project as a whole.

A report is not required under subsection (1) in relation to—
(@) road construction or maintenance; or
(b) drainage works.

A report under subsection (1) must be prepared by a person whom the council
reasonably believes to be qualified to address the prudential issues set out in
subsection (2).

A report under subsection (1) must not be prepared by a person who has an interest in
the relevant project (but may be prepared by a person who is an employee of the
council).

A council must give reasonable consideration to a report under subsection (1) (and
must not delegate the requirement to do so under this subsection).

A report under subsection (1) must be available for public inspection at the principal
office of the council once the council has made a decision on the relevant project (and
may be available at an earlier time unless the council orders that the report be kept
confidential until that time).

However, a council may take steps to prevent the disclosure of specific information in
order to protect its commercial value or to avoid disclosing the financial affairs of a
person (other than the council).

For the purposes of subsection (4a), a person has an interest in a project if the person,
or a person with whom the person is closely associated, would receive or have a
reasonable expectation of receiving a direct or indirect pecuniary benefit or a
non-pecuniary benefit or suffer or have a reasonable expectation of suffering a direct
or indirect detriment or a non-pecuniary detriment if the project were to proceed.

A person is closely associated with another person (the relevant person)—

(a) ifthat person is a body corporate of which the relevant person is a director or
a member of the governing body; or

(b) if that person is a proprietary company in which the relevant person is a
shareholder; or

(c) ifthat person is a beneficiary under a trust or an object of a discretionary trust
of which the relevant person is a trustee; or

(d) if that person is a partner of the relevant person; or
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(e) ifthat person is the employer or an employee of the relevant person; or

(F) if that person is a person from whom the relevant person has received or
might reasonably be expected to receive a fee, commission or other reward
for providing professional or other services; or

(9) if that person is a relative of the relevant person.

(6¢c) However, a person, or a person closely associated with another person, will not be
regarded as having an interest in a matter—

(@) by virtue only of the fact that the person—
(i) is aratepayer, elector or resident in the area of the council; or

(it) is a member of a non-profit association, other than where the person
is a member of the governing body of the association or organisation;
or

(b) ina prescribed circumstance.

(6d) In this section, $4 000 000 (indexed) means that that amount is to be adjusted for the
purposes of this section on 1 January of each year, starting on 1 January 2011, by
multiplying the amount by a proportion obtained by dividing the CPI for the
September quarter of the immediately preceding year by the CPI for the September
quarter, 2009.

(6e) In this section—
employee of a council includes a person working for the council on a temporary basis;
non-profit association means a body (whether corporate or unincorporate)—

(a) that does not have as its principal object or 1 of its principal objects the
carrying on of a trade or the making of a profit; and

(b) that is so constituted that its profits (if any) must be applied towards the
purposes for which it is established and may not be distributed to its
members.

(7) The provisions of this section extend to subsidiaries as if a subsidiary were a council
subject to any modifications, exclusions or additions prescribed by the regulations.

Part 4—Contracts and tenders policies

49—Contracts and tenders policies

(@l) A council must develop and maintain procurement policies, practices and procedures
directed towards—

(a) obtaining value in the expenditure of public money; and
(b) providing for ethical and fair treatment of participants; and
(c) ensuring probity, accountability and transparency in procurement operations.

(1) Without limiting subsection (al), a council must prepare and adopt policies on
contracts and tenders, including policies on the following:

(a) the contracting out of services; and
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(b) competitive tendering and the use of other measures to ensure that services
are delivered cost-effectively; and

(c) the use of local goods and services; and
(d) the sale or disposal of land or other assets.
(2) The policies must—

(@) identify circumstances where the council will call for tenders for the supply
of goods, the provision of services or the carrying out of works, or the sale or
disposal of land or other assets; and

(b) provide a fair and transparent process for calling tenders and entering into
contracts in those circumstances; and

(c) provide for the recording of reasons for entering into contracts other than
those resulting from a tender process; and

(d) be consistent with any requirement prescribed by the regulations.

(3) A council may at any time alter a policy under this section, or substitute a new policy
or policies (but not so as to affect any process that has already commenced).

(4) A person is entitled to inspect (without charge) a policy of a council under this section
at the principal office of the council during ordinary office hours.

(5) A person is entitled, on payment of a fee fixed by the council, to a copy of a policy
under this section.

Part 5—Public consultation policies

50—Public consultation policies

(1) For the purposes of this Act, a council must prepare and adopt a public consultation
policy.
(2) A public consultation policy—

(&) must set out steps that the council will follow in cases where this Act requires
that a council must follow its public consultation policy; and

(b) may set out steps that the council will follow in other cases involving council
decision-making.

(3) The steps referred to in subsection (2)—

(@) inacase referred to in subsection (2)(a)—must provide interested persons
with a reasonable opportunity to make submissions in the relevant
circumstances; and

(b) may vary according to the classes of decisions that are within the scope of the
policy.
(4) However, a public consultation policy for a case referred to in subsection (2)(a) must
at least provide for—

(@) the publication of a notice—
(i) inanewspaper circulating within the area of the council; and
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(i) on a website determined by the chief executive officer,

describing the matter under consideration and inviting interested persons to
make submissions in relation to the matter within a period (which must be at
least 21 days) stated in the notice; and

(b) the consideration by the council of any submissions made in response to an
invitation under paragraph (a).

(5) A council may from time to time alter its public consultation policy, or substitute a
new policy.

(6) However, before a council—
(a) adopts a public consultation policy; or
(b) alters, or substitutes, a public consultation policy,
the council must—
(c) prepare a document that sets out its proposal in relation to the matter; and

(d) publish in a newspaper circulating within the area of the council a notice of
the proposal inviting interested persons to make submissions on the proposal
within a period (which must be at least one month) stated in the notice; and

(e) consider any submissions made in response to an invitation under
paragraph (d).

(7) A council is not required to comply with subsection (6) in relation to the alteration of
a public consultation policy if the council determines that the alteration is of only
minor significance that would attract little (or no) community interest.

(8) A person is entitled to inspect (without charge) a public consultation policy of a
council at the principal office of the council during ordinary office hours.

(9) A person is entitled, on payment of a fee fixed by the council, to a copy of a public
consultation policy.
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Part 1—Membership

51—Principal member of council

M)

2
©)

(4)

(®)
(6)

(")

(8)

9)
(10)

A council may be constituted—

(@) on the basis that the principal member is to be appointed” or elected as a
representative of the area as a whole (in which case the principal member is
to be called a mayor); or

(b) on the basis that the principal member is to be chosen by the members of the
council from amongst their own number (in which case the principal member
may be called chairperson (the title used in this Act), or have another title, as
the council decides).

The term of office of a chairperson must not exceed 4 years.

If a council has a mayor, there may also be, if the council so resolves, a deputy mayor
and if a council has a chairperson, there may also be, if the council so resolves, a
deputy chairperson.

If there is to be a deputy mayor or deputy chairperson, he or she will be chosen by the
members of the council from amongst their own number and will hold office for a
term determined by the council.

The term must not exceed 4 years.

On the expiration of a term of office, a chairperson, deputy mayor or deputy
chairperson is eligible to be chosen for a further term.

In the absence of the mayor or chairperson, a deputy mayor or deputy chairperson may
act in the office of mayor or chairperson.

If the mayor or chairperson is absent from official duties and there is no deputy mayor
or deputy chairperson, or the deputy mayor or deputy chairperson is not available to
act in the office of mayor or chairperson, a member chosen by the council may act in
the office of mayor or chairperson during the relevant period.

If a person is to be chosen by the members of the council to fill an office under this
section and the votes for two or more candidates for the office are equal, lots must be
drawn to determine which candidate or candidates will be excluded.

The mayor of the City of Adelaide is entitled to the rank and title of Lord Mayor.

In the event of a casual vacancy in the office of mayor, subsections (6) and (7) operate
subject to any appointment made by the council under section 54(8).

Note—

1 An appointment may occur under section 10 of this Act or section 8 of the Local
Government (Elections) Act 1999.

52—Councillors

1)

The members of a council, other than the principal member, will be known as
councillors.
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(2) A councillor will (depending on how the council is constituted)—

(@)

(b)

Note—

be appointed”, or elected by the electors for the area, as a representative of the
area as a whole (whether or not the area is divided into wards); or

if the area is divided into wards—be appointed”, or elected by the electors of
a particular ward, as a representative of the ward.

An appointment may occur under section 10 of this Act or section 8 of the Local
Government (Elections) Act 1999.

Part 2—Term of office and related issues

Division 1—General issues

53—Term of office

Subject to this Act, the term of office of a member of a council is a term expiring at
the conclusion of the next general election held after his or her appointment or
election as a member of the council.

54—Casual vacancies

(1) Subject to this section, the office of a member of a council becomes vacant if the
member—

(@)
(b)
(©)

(d)
(€)
(f)

(@)

(h)

(i)

()
(k)

dies; or
resigns by notice in writing to the chief executive officer; or

is removed from office by the Governor on the ground of incapacity to carry
out official duties satisfactorily; or

is removed from office by the council on the ground that he or she has been
absent, without leave of the council, from three or more consecutive ordinary
meetings of the council; or

becomes a member of an Australian Parliament; or

is declared bankrupt or applies for the benefit of a law for the relief of
insolvent debtors; or

fails to submit a return under Division 2 of Part 4 of this Chapter before the
expiration of one month from the end of the period allowed under that
Division for the submission of the return; or

fails to submit a return under Part 14 of the Local Government (Elections)
Act 1999 before the expiration of one month from the end of the period
allowed under that Act for the submission of the return; or

is convicted of an indictable offence punishable by imprisonment; or
becomes an employee of the council; or
is disqualified from office by a court order under this Act.

Published under the Legislation Revision and Publication Act 2002


http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Local%20Government%20(Elections)%20Act%201999
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Local%20Government%20(Elections)%20Act%201999
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Local%20Government%20(Elections)%20Act%201999
http://www.legislation.sa.gov.au/index.aspx?action=legref&type=act&legtitle=Local%20Government%20(Elections)%20Act%201999

3.10.2019 to 4.12.2019—L ocal Government Act 1999
Members of council—Chapter 5

Term of office and related issues—Part 2

General issues—Division 1

(2) If amember of a council stands for election to an office in the council other than the
one presently held by the member, the latter office becomes vacant at the conclusion
of the election.

(2a) Subsection (2) does not apply if—

(@) the member is standing for election to a casual vacancy in the office of mayor
but is unsuccessful; or

(o) —

(i) the member is standing for election to a casual vacancy in another
office but is unsuccessful; and

(if)  the conclusion of the election falls—

(A) on or after 1 January of the year in which a periodic election
is due to be held (and before polling day for that periodic
election); or

(B) within 7 months before polling day for a general election
(other than a periodic election) (the date of that polling day
being known at that time).

(3) The resignation of a member takes effect on receipt by the chief executive officer of
the notice of resignation or on a later date, not more than 14 days in advance, specified
in the notice of resignation (but once the notice is received by the chief executive
officer the resignation cannot be withdrawn).

(4) 1If amember's office becomes vacant because of the member's failure to submit a
return under Division 2 of Part 4 of this Chapter or Part 14 of the Local Government
(Elections) Act 1999—

(@) SACAT may, on application made within one month after the vacation of
office, restore the member to office if satisfied that the failure arose from
circumstances beyond the member's control; and

(b) proceedings for a supplementary election to fill the vacancy must not be
commenced until the period for making an application under paragraph (a)
has expired or, if there is an application, until the application is determined,;
and

(c) the member cannot be nominated as a candidate for the election to fill the
vacancy unless he or she has submitted to the chief executive officer the
return that was required to be submitted.

(5) If amember's office becomes vacant because the member has been convicted of an
offence under subsection (1)(i), proceedings for a supplementary election to fill the
vacancy (if required) must not be commenced until the period for appealing against
the conviction has expired or, if there is an appeal, until the appeal is determined.

(6) If the office of a member of a council becomes vacant under subsection (1), the chief
executive officer must notify the members of the council at the next meeting of the
council and give notice of the occurrence of the vacancy in the Gazette (but the
members of the council need not be notified if the member is removed from office by
the council).
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(7) A member's office does not become vacant by reason only of the fact that the member,
after an election or appointment, ceases to be an elector for the area.

(8) Ifacasual vacancy occurs in the office of mayor—

(@) onor after 1 January of a year in which a periodic election is due to be held
(and before polling day for that periodic election); or

(b) within 7 months before polling day for a general election (other than a
periodic election) (the date of that polling day being known at that time),

a member chosen by the council may act in the office of mayor until the conclusion of
the election.

(9) The member chosen under subsection (8) may, but need not, be the deputy mayor (if
any).

(10) If a person is to be chosen under subsection (8) and the votes for 2 or more candidates
are equal, lots must be drawn to determine which candidate or candidates will be
excluded.

55—Specific requirements if member disqualified
If a person—

(@) at the time of election or appointment to the office of a member of a council
is disqualified to hold that office (see section 62 or 267 of this Act or
section 17 of the Local Government (Elections) Act 1999); or

(b) holds office as a member of a council and becomes disqualified to hold that
office (see section 54, 62 or 267 of this Act),

the person—

(c) must immediately on becoming aware of the election or appointment, or of
the existence of the disqualification (whichever is the later), deliver to the
chief executive officer of the council a notice stating the fact of the
disqualification (stating the grounds of disqualification); and

(d) must not act in the office after becoming aware of the disqualification.
Maximum penalty: $ 5 000.

Division 2—Special provisions if majority of members resign on specified
grounds
56—General election to be held in special case
1 If—

(@) the membership of a council falls below the prescribed number (a prescribed
occurrence); and

(b) the prescribed occurrence occurs—

(i) before 1 January of the year in which a periodic election is next due
to be held; or
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)

®)

(i) more than 7 months before polling day for a general election (other
than a periodic election) (the date of that polling day being known at
the time of the occurrence); and

(c) the reason for the prescribed occurrence is that a number of members of the
council equal to, or exceeding, the prescribed number have resigned on the
express ground (stated in the notice or notices of resignation to the chief
executive officer) that they consider that relations within the membership of
the council are such that the council can no longer continue to conduct its
affairs in an appropriate manner and that accordingly action should be taken
under this Division,

the chief executive officer of the council must, by notice in the Gazette, declare that
the council is a council to which this Division applies.

If a declaration is made under subsection (1), a general election must be held for the
council as soon as practicable after the date of the declaration on a day fixed as polling

day by the chief executive officer in the notice under subsection (1)."
In this section—

prescribed number of members of a council is a number ascertained by dividing the
total number of members that constitute the council (assuming no vacancies) by two,
ignoring any fraction resulting from the division, and adding one.

Note—

1 The term of office of any remaining members of the council will expire at the conclusion
of this general election—see Division 1.

57—Restriction on activities during the relevant period

M)

)
@)

In this section—

asset means anything that must be treated as an asset for the purposes of the financial
statements of a council,

lease includes an agreement for lease, but does not include a lease entered into as a
result of the exercise of a right or option to renew a lease entered into before the
commencement of the relevant period;

relevant period in relation to a council means a period commencing on the date of a
declaration under this section that relates to the council and ending on the day on
which general elections for the council held pursuant to that section conclude.

This section applies to a council that is the subject of a declaration under section 56.

Subject to this section, if during a relevant period the council to which the period
relates—

(a) enters into a contract for the appointment of a chief executive officer; or
(b) enters into a contract—

(1) the terms of which require (either unconditionally or subject to
conditions) the council to make a payment exceeding $100 000, or
payments exceeding $100 000 in total; or
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(4)

Q)

(6)

(if)  the terms of which entitle the council to receive a payment exceeding
$100 000, or payments exceeding $100 000, on account of the
disposal by the council of an asset of the council; or

(c) enters into a lease under which the rent payable by the lessee in any period
exceeds $100 000,

without the approval of the Minister, the contract or lease is liable to be voided by the
Minister.

However, subsection (3) does not apply to—

(a) acontract or lease entered into by the council to give effect to any
expenditure or revenue measure contained in a budget adopted by the council
before the commencement of the relevant period; or

(b) acontract or lease of a kind excluded from the operation of that subsection by
the Minister (on conditions, if any, determined by the Minister).

An approval granted by the Minister for the purposes of this section has no effect
unless the council had, before submitting the relevant contract or lease to the Minister
for approval, resolved that it would, subject to the approval of the Minister, enter into
the contract or lease.

If—
(@) the Minister voids a contract or lease under this section; and

(b) the Minister or the council incurs a liability by reason of or in relation to the
contract or lease,

the Minister or the council (as the case may be) may recover the whole of the amount
of the liability as a debt from the persons who were members of the council at the time
that the contract was made or lease was entered into or made, or from any of them, or
from any one of them.

Part 3—Role of members

58—Specific roles of principal member

M)

()

The role of the principal member of a council is—
(a) to preside at meetings of the council,

(b) if requested, to provide advice to the chief executive officer between council
meetings on the implementation of a decision of the council;

(c) toact as the principal spokesperson of the council;
(d) to exercise other functions of the council as the council determines;
(e) to carry out the civic and ceremonial duties of the office of principal member.

Subsection (1)(c) does not apply in circumstances where a council has appointed
another member to act as its principal spokesperson.

59—Roles of members of councils

M)

The role of a member of a council is—
(@) as a member of the governing body of the council—
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(2)

(3)

(i) to participate in the deliberations and civic activities of the council,

(if)  to keep the council's objectives and policies under review to ensure
that they are appropriate and effective;

(iii)  to keep the council's resource allocation, expenditure and activities,
and the efficiency and effectiveness of its service delivery, under
review;

(iv) toensure, as far as is practicable, that the principles set out in
section 8 are observed,;

(b) as aperson elected to the council—to represent the interests of residents and
ratepayers, to provide community leadership and guidance, and to facilitate
communication between the community and the council.

A member of a council may, with the principal member's authorisation, act in place of,
or represent, the principal member.

A member of a council has no direct authority over an employee of the council with
respect to the way in which the employee performs his or her duties.

60—Declaration to be made by members of councils

A member of a council must, at or before the first meeting to be attended by the
member, make an undertaking in accordance with the regulations.

61—Access to information by members of councils

1)

()

®3)

A member of a council is entitled at any reasonable time, in connection with the
performance or discharge of the functions or duties of the member (whether under this
or another Act), without charge, to have access to any relevant council document,
including (but not limited to)—

(a) acopy of awritten contract entered into by the council, or a copy of a
document relating to a contract that is proposed to be entered into by the
council;

(b) accounting records kept by the council;

(c) financial statements and other documents prepared by the council under
Chapter 8.

A request for access to a document under subsection (1) should be directed to the chief
executive officer, or another officer specified by the chief executive officer for the
purposes of this section.

The chief executive officer or another officer providing access to a document under
subsection (1) may indicate to the member that information contained in the document
is, or should be considered as, confidential.
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Part 4—Conduct and disclosure of interests

Division 1—General duties and code of conduct

62—General duties

(1) A member of a council must at all times act honestly in the performance and discharge
of official functions and duties.

(2) A member of a council must at all times act with reasonable care and diligence in the
performance and discharge of official functions and duties.

(3) A member or former member of a council must not, whether within or outside the
State, make improper use of information acquired by virtue of his or her position as a
member of the council to gain, directly or indirectly, an advantage for himself or
herself or for another person or to cause detriment to the council.

Maximum penalty: $10 000 or imprisonment for two years.

(4) A member of a council must not, whether within or outside the State, make improper
use of his or her position as a member of the council to gain, directly or indirectly, an
advantage for himself or herself or for another person or to cause detriment to the
council.

Maximum penalty: $10 000 or imprisonment for two years.

(4a) A member or former member of a council must not disclose information or a
document in relation to which there is an order of a council or council committee in
effect under section 90 requiring the information or document to be treated
confidentially.

Maximum penalty: $10 000 or 2 years imprisonment.

(4b) Nothing in subsection (4a) prohibits the disclosure of information or a document that
is required or authorised by law.

(5) Ifaperson is convicted of an offence against this section, the court by which the
person is convicted may, if it thinks that action under this subsection is warranted, in
addition to (or in substitution of) any penalty that may be imposed under a preceding
subsection, by order do one or more of the following:

(a) require the person to attend a specified course of training or instruction, or to
take other steps;

(b) suspend the person from any office under this Act for a period not exceeding
two months;

(c) disqualify the person from any office under this Act;

(d) disqualify the person from becoming a member of a council, a committee of a
council or a subsidiary of a council for a period not exceeding five years.

(6) If a person is disqualified under subsection (5)(c), the office immediately becomes
vacant but proceedings for a supplementary election to fill the vacancy (if required)
must not be commenced until the period for appealing against the conviction of an
offence against this section has expired or, if there is an appeal, until the appeal has
been determined.

8 Published under the Legislation Revision and Publication Act 2002



3.10.2019 to 4.12.2019—L ocal Government Act 1999
Members of council—Chapter 5

Conduct and disclosure of interests—Part 4

General duties and code of conduct—Division 1

(7) The provisions of this section extend—
(@) to committees and to members of committees established by councils as if—
(i) acommittee were a council; and
(i) amember of a committee were a member of a council; and
(b) to subsidiaries and to board members of subsidiaries as if—
(i) asubsidiary were a council; and
(i) aboard member of a subsidiary were a member of a council.

63—Code of conduct for members

(1) The Governor may, by regulation, prescribe a code of conduct to be observed by the
members of all councils.

(2) Council members must observe the code of conduct.

Division 2—Register of interests

64—Interpretation
In this Division—
Register means a Register of Interests kept for the purposes of this Division;
return period, in relation to an ordinary return of a member of a council, means—

(@) inthe case of a member whose last return was a primary return—the period
between the date of the primary return and 30 June next following; and

(b) in the case of any other member—the period of 12 months expiring on
30 June on or within 60 days after which the ordinary return is required to be
submitted.

65—L.odging of primary returns

Each person who is elected as a member of a council (other than a person who was a
member of that council immediately before the conclusion of that election) or is
appointed as a member of a council must, within six weeks after election or
appointment, submit to the chief executive officer a primary return in accordance with
Schedule 3.

66—Lodging of ordinary returns
Each member of a council must, on or within 60 days after 30 June in each year,
submit to the chief executive officer an ordinary return in accordance with Schedule 3.
67—Form and content of returns

(1) A member of a council who has submitted a return under this Division must notify the
chief executive officer of a change or variation in the information appearing on the
Register in respect of the member or a person related to the member (within the
meaning of Schedule 3) within 1 month of the change or variation.

Maximum penalty: $10 000.
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(2) Itisadefence to a prosecution for an offence against subsection (1) to prove that the
member did not know, and could not reasonably be expected to have known, of the
relevant change or variation.

68—Register of Interests

(1) The chief executive officer must maintain a Register of Interests and must cause to be
entered in the Register all information furnished pursuant to this Division and
Schedule 3.

(2) If amember of a council fails to submit a return to the chief executive officer within
the time allowed under this Division, the chief executive officer must as soon as
practicable notify the member of that fact and include specific information about the
consequences under Division 1 of Part 2 of this Chapter if a return is not submitted in
accordance with the requirements of this Division.

(3) A natification under subsection (2) must be given by letter sent to the member by
registered mail.

(4) Despite this Division and Schedule 3, if the chief executive officer is satisfied that—

(@) theinclusion in the Register of the address of a person would place at risk the
personal safety of that person, a member of that person's family or any other
person, the chief executive officer may suppress the address from the
Register; or

(b) aperson's address is suppressed from the roll under the Electoral Act 1985,
the chief executive officer must suppress the person's residential address from
the Register.

69—Provision of false information

A member of a council who submits a return under this Division and Schedule 3 that
is to the knowledge of the member false or misleading in a material particular
(whether by reason of information included in or omitted from the return) is guilty of
an offence.

Maximum penalty: $10 000.

70—Inspection of Register

(@l) A council must publish, in accordance with the regulations, the following details in
relation to each member of the council contained in the Register on a website
determined by the chief executive officer (and cause the details on the website to be
updated at regular intervals):

(@) the member's income sources (within the meaning of Schedule 3) or
employer;

(b) the name of any political party, any body or association formed for political
purposes or any trade or professional organisation (within the meaning of
Schedule 3) of which the member is a member;

(c) any gifts received by the member that are required to be included in the
information entered in the Register in relation to the member.

(1) A person is entitled to inspect (without charge) the Register at the principal office of
the council during ordinary office hours.
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(2) A person is entitled, on payment of a fee fixed by the council, to a copy of the
Register.

71—Restrictions on publication
(1) A person must not—

(@) publish information derived from a Register unless the information
constitutes a fair and accurate summary of the information contained in the
Register and is published in the public interest; or

(b) comment on the facts set forth in a Register unless the comment is fair and
published in the public interest and without malice.

(2) If information or comment is published by a person in contravention of subsection (1),
the person, and any person who authorised the publication of the information or
comment, is guilty of an offence.

Maximum penalty: $10 000.

72—Application of Division to members of committees and subsidiaries

(1) The provisions of this Division extend to members of a council committee if the
council so resolves.

(2) The charter of a subsidiary may provide that the provisions of this Division extend to
board members of a subsidiary established by a council or councils as if—

(@) the subsidiary were a council; and
(b) aboard member of the subsidiary were a member of a council.
(3) If the provisions of this Division apply in relation to a regional subsidiary—

(@) aboard member must submit a primary return, and ordinary returns, to the
chief executive officer of each constituent council; and

(b) the subsidiary must, in consultation with the chief executive officers of the
constituent councils, ensure that a Register of Interests relating to its board
members (made up of the information required to be included in returns under
this Division) is maintained at the principal office of the subsidiary, or at a
council office nominated by the subsidiary, and is available for public
inspection during ordinary office hours.

(4) A person is entitled, on payment of a fee fixed by the subsidiary's constituent councils,
to a copy of the Register maintained under subsection (3).

(5) A member of a council who has submitted the appropriate returns under a preceding
provision of this Division is not required to submit additional returns under this
section.
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Division 3—Conflicts of interest

Subdivision 1—Material conflicts of interest

73—Material conflicts of interest

(1) Subject to this section, for the purposes of this Subdivision, a member of a council has
a material conflict of interest in a matter to be discussed at a meeting of the council if
any of the following persons would gain a benefit, or suffer a loss, (whether directly or
indirectly and whether of a personal or pecuniary nature) depending on the outcome of
the consideration of the matter at the meeting:

(@ the member;
(b) arelative of the member;

(c) abody corporate of which the member is a director or a member of the
governing body;

(d) a proprietary company in which the member is a shareholder;

(e) abeneficiary under a trust or an object of a discretionary trust of which the
member is a trustee;

(F) apartner of the member;
(g) the employer or an employee of the member;

(h) aperson from whom the member has received or might reasonably be
expected to receive a fee, commission or other reward for providing
professional or other services;

(i) aperson of a prescribed class.

(2) A member of a council will not be taken to have a material conflict of interest in a
matter to be discussed at a meeting of the council—

(a) if the relevant benefit or loss would be enjoyed or suffered in common with
all or a substantial proportion of the ratepayers, electors or residents of the
council area; or

(b) onaccount of an interest under subsection (1) of a relative of the member,
other than the member's spouse or domestic partner, if the member does not
know, and could not reasonably be expected to know, of the interest.

(3) A member of a council who is a member, officer or employee of an agency or
instrumentality of the Crown, will be regarded as having a material conflict of interest
in a matter before the council if the matter directly concerns that agency or
instrumentality but otherwise will not be regarded as having an interest in a matter by
virtue of being a member, officer or employee of the agency or instrumentality.

(4) Inthis section—
agency or instrumentality of the Crown includes—
(@) an administrative unit of the Public Service;
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(b) abody corporate comprised of, or including or having a governing body
comprised of or including, a Minister or Ministers of the Crown or a person
or persons appointed by the Governor or a Minister or other agency or
instrumentality of the Crown.

74—Dealing with material conflicts of interest

@)

()

©)

(4)

(®)

If a member of a council has a material conflict of interest in a matter to be discussed
at a meeting of the council, the member must—

(@ inform the meeting of the member’s material conflict of interest in the matter;
and

(b) leave the meeting room (including any area set aside for the public) such that
the member cannot view or hear any discussion or voting at the meeting, and
stay out of the meeting room while the matter is being discussed and voted
on.

Maximum penalty:

(a) if the member votes on the matter with an intention to gain a benefit, or avoid
a loss, for the member or another person—3$15 000 or 4 years imprisonment;
or

(b) inany other case—$5 000.
However, a member of the council does not contravene subsection (1) by taking part

in the meeting, or being in the chamber where the meeting is being conducted, if the
member—

(a) has been granted an approval under subsection (3); and
(b) is complying with the conditions of the approval.

The Minister may grant an approval in writing to a member of the council to take part
in the meeting, or to be in the chamber where the meeting is being conducted, if—

(@) because of the number of members subject to the obligation under this
section, conduct of the meeting would be obstructed if the approval were not
given; or

(b) it appears to the Minister to be in the interests of the council's community and
area.

The Minister may grant an approval under subsection (3) subject to any conditions
determined by the Minister.

If a member of a council discloses a material conflict of interest in a matter to be
discussed at a meeting of the council, the following details must be recorded in the
minutes of the meeting and on a website determined by the chief executive officer:

(@) the member's name;
(b) the nature of the interest, as described by the member;

(c) if the member took part in the meeting, or was in the chamber during the
meeting, under an approval under subsection (3), the fact that the member
took part in the meeting, or was in the chamber during the meeting (as the
case requires).
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(6) This section does not apply to a matter of ordinary business of the council of a kind
prescribed by regulation for the purposes of this section.

Subdivision 2—Actual and perceived conflicts of interest

75—Actual and perceived conflicts of interest
(1) In this Subdivision—
actual conflict of interest—see section 75A(1)(a);
conflict of interest—see subsections (2) and (3);
perceived conflict of interest—see section 75A(1)(b).

(2) For the purposes of this Subdivision but subject to this section, a conflict of interest is
a conflict between—

(@) amember of a council’s interests (whether direct or indirect personal or
pecuniary); and

(b) the public interest,
that might lead to a decision that is contrary to the public interest.

(3) A member of a council will not be regarded as having a conflict of interest in a matter
to be discussed at a meeting of the council—

(@) by reason only of—

(i) anengagement with a community group, sporting club or similar
organisation undertaken by the member in his or her capacity as a
member; or

(i) membership of a political party; or

(iii)) membership of a community group, sporting club or similar
organisation (if the member is not an office holder for the group,
club or organisation); or

(iv) the member having been a student of a particular school or his or her
involvement with a school as parent of a student at the school; or

(v) anomination or appointment as a member of a board of a corporation
or other association, if the member was nominated for appointment
by a council; or

(b) in prescribed circumstances.

(4) A member of a council will not be taken, for the purposes of this Subdivision, to have
a conflict of interest in a matter to be discussed at a meeting of the council if the
relevant member's interest in the matter is held in common with all or a substantial
proportion of the ratepayers, electors or residents of the council area.

75A—Dealing with actual and perceived conflicts of interest

(1) If, in relation to a matter to be discussed at a meeting of a council, a member of the
council—

(@) hasa conflict of interest in the matter (an actual conflict of interest); or
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(b) could reasonably be taken, from the perspective of an impartial, fair-minded
person, to have a conflict of interest in the matter (a perceived conflict of
interest),

the member must deal with the actual or perceived conflict of interest in a transparent
and accountable way.

(2) Without limiting subsection (1), the member must inform the meeting of—
(@) the member’s interest in the matter; and

(b) if the member proposes to participate in the meeting in relation to the matter,
how the member intends to deal with the actual or perceived conflict of
interest.

(3) Ifaquorum at a meeting cannot be formed because a member of a council proposes to
exclude himself or herself from the meeting in order to comply with subsection (1),
the member will not be taken to have contravened subsection (1) by participating
(including by voting, for example) in the meeting in relation to the matter if the
attendance of the member, together with any other required number of members,
forms a quorum for the meeting.

(4) If amember of a council discloses an actual or perceived conflict of interest in a
matter to be discussed at a meeting of the council, the following details must be
recorded in the minutes of the meeting and on a website determined by the chief
executive officer:

(@ the member's name;
(b) the nature of the interest, as described by the member;

(c) the manner in which the member dealt with the actual or perceived conflict of
interest;

(d) if the member voted on the matter, the manner in which he or she voted,;

(e) the manner in which the majority of persons who were entitled to vote at the
meeting voted on the matter.

(5) To avoid doubt, it is declared that non-participation in a meeting of a council is not the
only way in which a member of the council may appropriately deal in a transparent
and accountable way with an actual or perceived conflict of interest of the member in
a matter to be discussed at the meeting.

(6) This section does not apply to a matter of ordinary business of the council of a kind
prescribed by regulation for the purposes of this section.

Subdivision 3—Other matters
75B—Application of Division to members and meetings of committees and
subsidiaries

(1) The provisions of this Division extend to committees and to members of committees
established by councils as if—

(@) acommittee were a council; and
(b) amember of a committee were a member of a council.
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)

The provisions of this Division extend to subsidiaries and to board members of
subsidiaries as if—

