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Schedule 1—Transitional provisions
1 Delegations made prior to commencement
The Parliament of South Australia enacts as follows:
Part 1—Preliminary
1—Short title
This Act may be cited as the Statutes Amendment (Community and Strata Titles)
Act 2012.

2—Commencement
This Act will come into operation on aday to be fixed by proclamation.

3—Amendment provisions

In this Act, aprovision under a heading referring to the amendment of a specified Act
amends the Act so specified.

Part 2—Amendment of Community Titles Act 1996

4—Amendment of section 3—I nterpretation
(1) Section 3(1)—delete the definitions of by-laws and building and substitute:
body cor porate manager—see section 78B;
building includes a fixed structure;
business day means any day except Saturday, Sunday or a public holiday;
by-laws—see Part 5;
(2) Section 3(1)—after the definition of encumbrance insert:

ERD Court means the Environment, Resources and Development Court
established under the Environment, Resources and Devel opment Court
Act 1993;
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(8) Section 3(1)—after the definition of fence insert:

first statutory general meeting means a meeting required to be convened in
accordance with section 79 (and if more than 1 meeting is convened during
the period of 3 months referred to in that section, the first of those meetings);

(4) Section 3(1), definition of special resolution, (b)(i)—after "resolution™ insert:
and any other information of a kind prescribed by regulation

(5) Section 3(1), definition of unanimous resolution, (a)—after "resolution™ insert:
and any other information of a kind prescribed by regulation

5—Amendment of section 4—Associates
Section 4(1)—delete "a developer” and substitute:
another person

6—Amendment of section 34—By-laws
(1) Section 34(3)—after paragraph (c) insert:

(ca) authorise or require the community corporation to act as agent for the
owners of community lots in arranging policies of insurance; or

(2) Section 34(3)(e)—delete "$500" and substitute:
the prescribed amount
(3) Section 34(6)—delete subsection (6) and substitute:

(6) Thefollowing provisions apply in relation to a penalty imposed on a
person for contravention of, or failure to comply with, a by-law:

(8 thepenalty is (despite section 29 of the Acts Interpretation
Act 1915) payable to the community corporation in
accordance with this subsection;

(b) subject to the making of an application under paragraph (e),
the penalty is payable by the person on the date specified for
payment in a notice served by the corporation on the person;

(c) thenotice must—

(i) beinwriting in the form prescribed by regulation;
and

(if)  specify the amount of the penalty payable and a
date for payment (being not less than 60 days after
the noticeis served);

(d) the penalty payable under the notice is recoverable by the
community corporation as adebt and, in the case of a notice
served on the owner of a community lot, may be recovered
by the community corporation asif it were a contribution
payable to the community corporation under section 114
(and interest will be payable on the penalty amount in the
same way asif it were such a contribution);
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(e) the person may, within 60 days after service of the notice,
apply to the Magistrates Court for revocation of the notice
and the Court must grant the application if either—

(i) theCourt isnot satisfied that the person committed
the contravention or failure alleged in the notice; or

(if) the Court is satisfied that the contravention or
failure aleged in the noticeis trifling;

(f)  the community corporation is a party to an application under
paragraph (e) and bears the onus of proving, on the balance
of probabilities, that the person committed the contravention
or failure aleged in the notice;

(g) if anapplication is made in accordance with paragraph (e),
the penalty specified in the notice is not payable unless the
application for revocation is withdrawn or otherwise
discontinued by the applicant or is dismissed or refused by
the Court (and, in such a case, the penalty will be payable on
the date on which the application is so withdrawn,
discontinued, dismissed or refused or on the date for
payment specified in the notice, whichever occurs later).

(7) A person's contravention of, or failure to comply with, by-laws will,

(8)

9)

for the purposes of this section, be regarded astrifling if, and only if,
the person establishes that the circumstances surrounding the
commission of the contravention or failure were such that he or she
ought to be excused from the imposition of a penalty on the ground
that—

(@ there were compelling humanitarian or safety reasons for the
conduct that allegedly constituted the contravention or
failure; or

(b) the person could not, in al the circumstances, reasonably
have averted committing the contravention or failure; or

(c) theconduct alegedly constituting the contravention or
failure was merely atechnical, trivial or petty instance of a
contravention of or failure to comply with the relevant
by-laws.

The regulations may make further provisionin relation to the
enforcement of by-laws.

In this section—

prescribed amount, in relation to a penalty imposed under by-laws
of acommunity scheme, means—

(& if the community scheme only includes lots that are used, or
are intended to be used, solely or predominantly for business
or commercial purposes—3$2 000; or

(b) inany other case—3$500.
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7—Amendment of section 35—By-laws may exempt cor por ation from certain
provisions of Act

Section 35(1)(a)—delete "first general meeting” and substitute:
first statutory general meeting

8—Amendment of section 37—Restrictions on making of by-laws
Section 37(2)—del ete subsection (2) and substitute:
(2) A by-law may—

(@ prohibit or restrict the owner of alot from leasing or
granting rights of occupation in respect of thelot for
valuable consideration for a period of |ess than 2 months; or

(b) impose amonetary obligation on the owner of alotin
relation to the payment of an insurance premium, where the
by-laws authorise or require the community corporation to
act as agent for the owner in arranging the policy of
insurance.

9—Amendment of section 38—Certain by-laws may be struck out by Court
Section 38(2)—del ete subsection (2) and substitute:

(2) Anapplication referred to in subsection (1) can only be made by a
person who was an owner of the lot when the by-law came into force
and must be made within 3 months after the person (or either or any
of the owners where the lot is owned by 2 or more persons) first
knew, or could reasonably be expected to have known, that the
by-law had been made.

(3) For the purposes of this section, areference to an owner of alot
includes a person who has contracted to purchase the lot.

10—Amendment of section 47—Development contracts
Section 47—after subsection (5) insert:

(6) Theregulations may require a developer to provide security of a
specified kind to a community corporation in accordance with the
regulationsin relation to the devel oper's obligations under the
devel opment contract.

11—Amendment of section 49—Enfor cement of development contract
(1) Section 49(2)—delete "a court of competent jurisdiction” and substitute:
the Magistrates Court
(2) Section 49—after subsection (2) insert:

(2a) The Magistrates Court may, on the application of a party to
proceedings under subsection (2), transfer the proceedings to the
District Court if satisfied that it is appropriate to do so because of the
complexity or significance of the matter.
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(2b) A court may, onitsown initiative or on an application by a party to
the proceedings—

(&) transfer an application under this section to the Supreme
Court on the ground that the application raises a matter of
general importance; or

(b) state aquestion of law for the opinion of the Supreme Couirt.

12—Amendment of section 59—Amendment by order of ERD Court
(1) Section 59(1)—delete "District Court” and substitute:
ERD Court
(2) Section 59—after subsection (3) insert:

(3a) If it appearsto the Court that the proposed amendment of the
community plan could adversely affect a person who is not a party to
the proceedings, the Court should not order the amendment unless
the Court is satisfied that the person has been notified of the
possibility that such an order could be made and has been given a
reasonabl e opportunity to make submissions to the court in relation
to the matter.

(3b) In determining an application under this section the Court must have
regard to the matters (if any) prescribed by regulation.

(3) Section 59(4)—delete "Court" and substitute:
ERD Court
13—Amendment of section 64—Cancellation by Registrar-General or
ERD Court
Section 64(1)(b)—delete "District Court" and substitute:
ERD Court

14—Amendment of section 67—Application to ERD Court
(1) Section 67—delete "Court" wherever occurring and substitute in each case:
ERD Court
(2) Section 67—after subsection (1) insert:

(1a) If it appearsto the ERD Court that the proposed cancellation of the
community plan could adversely affect a person who is not a party to
the proceedings, the ERD Court should not order the cancellation
unless the ERD Court is satisfied that the person has been notified of
the possibility that such an order could be made and has been given a
reasonabl e opportunity to make submissions to the court in relation
to the matter.

(1b) Indetermining an application under this section the ERD Court must
have regard to the matters (if any) prescribed by regulation.
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15—Amendment of section 69—Cancellation
Section 69(1) and (2)—delete "Court" wherever occurring and substitute in each case:
ERD Court

16—Amendment of section 75—Functions and power s of corporations
(1) Section 75(5)—delete "regulation” and substitute:
Division 1A
(2) Section 75(6) to (9)—delete subsections (6) to (9) (inclusive)
17—Insertion of Part 9 Division 1A

After section 78 insert:

Divison 1A—Delegations by cor poration
78A—Delegation of corporation'sfunctions and powers

(1) A community corporation may delegate any of its functions and
powers (except this power of delegation) to a member or employee
of the corporation or to a member of a secondary or tertiary
corporation within the same community scheme.

(2) A community corporation may delegate the following functions and
powers to any person:

(@ thereceipt and holding of money and other personal
property on behalf of the corporation;

(b) payment of money on behalf of the corporation;

(c) thepreparation of statements of expenditure and proposed
expenditure and statements of accounts;

(d) the collection of money due to the corporation;

(e) entering into contracts of insurance with insurers on behal f
of the corporation;

(f) maintaining and keeping records on behalf of the
corporation;

(g) issuing and signing notices on behalf of the corporation;
(h) preparing minutes of meetings of the corporation;

(i) providing information as required by the Act on behalf of
the corporation;

() investing money on behalf of the corporation;

(k) arranging for the maintenance and repair of the common
property on behalf of the corporation.

(3 A delegation by a community corporation is to be made by ordinary
resolution of the community corporation.
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(49) However, acommunity corporation cannot delegate a function or
power under subsection (1) or (2) if the function or power is of a
kind that can only be performed or exercised by the corporation by
passing a special or unanimous resolution.

(5) A delegation by acommunity corporation—
(@ may be absolute or conditional; and

(b) does not derogate from the power of the corporation to act in
any matter; and

(c) is—

(i) inacasewherethereisacontract relating to the
del egation between the corporation and a body
corporate manager—revoked on termination or
expiry of the contract; or

(if) inany other case—revocable by the corporation at
any time by notice given in writing
(notwithstanding any agreement to the contrary by
the corporation).

78B—Body cor por ate manager s

(1) Thissection appliesto adelegation of functions or powersby a
community corporation if—

(@ thedelegation is made to a person (the body corporate
manager) who carries on abusiness, or isan employeein a
business, that consists of, or includes, acting as a delegate of
community corporations or of strata corporations under the
Strata Titles Act 1988; and

(b) thedelegation is made after the commencement of this
section or a contract, between the body corporate manager
and the corporation, relating to the delegation is made,
renewed or extended after the commencement of this
section; and

(c) itisproposed that the body corporate manager be
remunerated in respect of work performed in exercising the
delegated functions or powers.

(2) A body corporate manager isonly entitled to receive remuneration in
respect of work performed in exercising functions or powers under a
delegation to which this section appliesif—

(@ thebody corporate manager and the community corporation
have entered into a contract in compliance with
subsections (3) and (8); and
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(4)

©)

(b) thebody corporate manager, prior to entering into the
contract referred to in paragraph (a), provided the
community corporation with documents of akind prescribed
by regulation verifying the body corporate manager's
entitlement to act as abody corporate manager and any other
prescribed matter; and

(c) thebody corporate manager, whilst performing such work,
maintained professional indemnity insurance complying
with the requirements prescribed by the regulations,

(and if abody corporate manager has received, from a community
corporation, remuneration to which he or she is not entitled under
this subsection, the community corporation may recover the amount
of the remuneration as a debt).

A contract between abody corporate manager and a community
corporation must—

(@ beinwriting; and
(b) specify the term of the contract; and
(c) setout the functions or powers to be delegated; and

(d) specify therights of the community corporation under
subsection (4); and

(e) set out the remuneration payable to the body corporate
manager in respect of the work performed in exercising the
delegated functions or powers, or set out the basis on which
such remuneration is to be calculated; and

(f) contain any other particulars required by the regulations; and

(g) haveannexedto it acopy of each document provided by the
body corporate manager in accordance with
subsection (2)(b).

Where—

(8 thereisacontract (other than a contract that isfor a period
of 12 months or less) in force between a community
corporation and a body corporate manager; and

(b) the community corporation has had relevant contractual
arrangements with the body corporate manager for a
continuous period of at least 12 months,

the community corporation may terminate the contract by written
notice given to the body corporate manager at least 28 days (or a
lesser period specified in the contract) before the termination of the
contract isto come into effect.

For the purposes of subsection (4)(a), the period of a contract is the
term of the contract disregarding any renewal period that may occur
at the end of that term unless the renewal occurs at the option of the
body corporate manager (in which case the period of the contract
will be taken to include the period of the renewal).

10
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(6)

(")

(8)

(9)

(10)

(11)

(12)

The right of acommunity corporation to terminate a contract under
subsection (4) isin addition to, and does not derogate from, any other
right of the community corporation to terminate the contract.

A decision to terminate a contract in accordance with subsection (4)
is to be made by ordinary resolution of the community corporation.

The body corporate manager must ensure that a copy of the contract,
and any other prescribed information or document of akind
prescribed by regulation is available for inspection by members of
the corporation at least 5 clear days before the date of the meeting at
which the corporation is to consider whether or not to enter into the
contract.

The body corporate manager must, at the request of any member of
the corporation, make a copy of the body corporate manager's policy
of professional indemnity insurance available for inspection and
copying by the member within 3 business days of the request.

Maximum penalty: $500.

The Minister may, by notice in the Gazette, exempt body corporate
managers from compliance with subsection (2)(c) for such period as
the Minister thinks fit.

An exemption granted by the Minister under subsection (10)—

(& may be subject to conditions specified in the notice of
exemption; and

(b) may bevaried or revoked by the Minister at any time by
subsequent notice in the Gazette.

In this section—

relevant contractual arrangements mean contractual arrangements
relating to a delegation of functions or powers by a community
corporation to a body corporate manager.

78C—General duties

D

For the avoidance of doubt—

(& thebody corporate manager standsin afiduciary
relationship with the community corporation; and

(b) theduties owed by the body corporate manager under this
Act arein addition to, and do not derogate from, the duties
arising out of that fiduciary relationship.

(2) Without derogating from subsection (1), a body corporate manager—

(@ must act honestly and in good faith in the performance of
the manager's functions; and

(b) must exercise due care and diligence in the performance of
the manager's functions; and

11
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(c) must not make improper use of the manager's position to
gain, directly or indirectly, an advantage personally or for
any other person.

78D—Offences

1)

(2

3

(4)

Q)

(6)

A delegate of acommunity corporation who has adirect or indirect
pecuniary interest in a matter in relation to which he or she proposes
to perform delegated functions or powers must disclose the nature of
the interest, in writing, to the corporation before performing the
functions or powers.

Maximum penalty: $15 000.
Example—

For example, if the delegate would receive a commission from a
person for placing business of the community corporation with that
person, it would be an offence to fail to disclose that fact before
placing business with the person. Similarly, if the delegate were to
profit by placing business of the community corporation with a
related body corporate, it would be an offence to fail to disclose that
fact before placing business with the related body corporate.

If an employee or agent of a delegate has adirect or indirect
pecuniary interest in a matter, the delegate is, for the purposes of
subsection (1), taken to have a direct or indirect pecuniary interest in
the matter.

A delegate who is the owner of acommunity lot is not obliged by
subsection (1) to disclose an interest that he or she hasin common
with all of the owners of the community lots.

It isadefence to a charge of an offence against subsection (1) for the
defendant to prove that he or she did not know and could not
reasonably have been expected to know of his or her interest in the
matter.

A delegate of acommunity corporation must, on application by an
owner of acommunity lot or a development lot, provide the
applicant, on aquarterly basis, with a statement setting out details of
dealings by the delegate with the corporation's money (and must
continue to so provide the statements until the applicant ceases to be
an owner or revokes the application).

Maximum penalty: $500.

If al delegations by a community corporation to a delegate are
revoked, the delegate must return to, or make available for collection
by, the corporation—

(@ al records of the corporation held by the delegate; and
(b) all trust money held pursuant to the delegations,

in accordance with any requirements prescribed by the regulations.
Maximum penalty: $2 000.

12
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(7) A delegate of acommunity corporation who holds records of the
corporation must, at the request of any member of the corporation—

(& make those records available for the member to inspect
within 10 business days of the request; and

(b) provide the member with a copy of any of the records on
payment of afee (not exceeding afee calculated in
accordance with the regulations).

Maximum penalty: $500.
18—Amendment of section 79—First statutory general meeting

(1) Section 79(1)—delete "two or more community lots are first owned by different
persons’ and substitute:

there are at least 2 different members of the community corporation (not
including the developer or any person who the developer knows, or ought
reasonably to know, is an associate of the developer)

(2) Section 79(2)—delete "first meeting” and substitute:
meeting required under subsection (1)

19—Amendment of section 80—Business at first statutory general meeting

Section 80—delete "first general meeting" wherever occurring and substitute in each
case:

first statutory general meeting

20—Amendment of section 81—Convening of general meetings

(1) Section 81—delete "first general meeting” wherever occurring and substitute in each
case:

first statutory general meeting
(2) Section 81(1)(d)—after "court" insert:

(made on the application of a person of a class specified in section 141)
(3) Section 81—after subsection (2) insert:

(2a) A member may not nominate another person to be given notices
referred to in subsection (2) on his or her behalf (although nothing
prevents the community corporation from agreeing to provide notices
to such a person in addition to the member).

(4) Section 81(5)(d)—after subparagraph (iii) insert:
(ilia) presentation of statements required under section 113; and

(ilib) presentation of copies of all insurance policies required under Part 10
Division 2; and

13
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21—Amendment of section 82—Annual general meeting

Section 82(2)—delete "one month after the annual general meeting of the primary or
secondary corporation of which it isamember" and substitute:

6 months after the commencement of each financial year

22—Amendment of section 83—Procedur e at meetings
(1) Section 83(1)—delete "The" and substitute:
Subject to subsection (3a), the
(2) Section 83(2)—delete "first meeting” and substitute:
first statutory general meeting
(3) Section 83—after subsection (3) insert:

(33) A person who isabody corporate manager in relation to a
corporation, or is an employee of such abody corporate manager,
may preside at a meeting of the corporation if amajority of the
persons present and entitled to vote at the meeting agree to that
person presiding (and the body corporate manager or employee is
taken not to be entitled to vote for that purpose except in
circumstances prescribed by the regulations).

(3b) The regulations may make further provision in relation to the
procedures to be followed at a meeting at which abody corporate
manager, or an employee of abody corporate manager, isto preside.

(4) Section 83—after subsection (6) insert:

(6a) A member may, in accordance with any requirements prescribed by
regulation, attend, and vote, at a meeting by telephone, video-link,
Internet connection or any similar means of remote communication
(provided that no obligation lies on a community corporation to
provide such facilities to members who wish to attend or vote in such
amanner).

23—Amendment of section 84—V oting at general meetings
(1) Section 84(5)—delete subsection (5) and substitute:
(5 A nomination referred to in subsection (3)—
(& must be made —

(i) inthe case of anomination relating to the first
statutory general meeting—Dby written notice given
to the person initially presiding at the meeting; or

(if) inany other case—by written notice given to the
secretary of the corporation; and

(b) must specify whether the nominated person—

(i) isnominated to attend and vote at all meetings, and
in relation to all matters, on behalf of the owner; or

14
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(i) isnominated to attend and vote only at specified
meetings, or in relation to specified matters, on
behalf of the owner; and

(c) may specify conditionsin relation to the nomination; and

(d) if aspecified condition requires the nominated person to
vote in a particular way in relation to a matter in which the
owner has adirect or indirect pecuniary interest (other than
an interest that the owner has in common with all the owners
of the community lots)—must specify the nature of the
owner's pecuniary interest; and

(e) may berevoked by the owner at any time by subsequent
written notice to the secretary (and any contract or
agreement to the contrary is unenforceable); and

(f) iseffectivefor aperiod of 12 months or such lesser period
as may be specified in the written notice of nomination
unless the nomination is revoked earlier under paragraph (€);
and

(g) does not derogate from the power of the owner to attend and
vote at meetings on his or her own behalf.

(5a) Failureto comply with arequirement of subsection (5) will
invalidate the nomination.

(2) Section 84(6)—after paragraph (b) insert:
(ba) may specify conditionsin relation to the nomination; and

(bb) if aspecified condition requires the nominated person to votein a
particular way in relation to a matter in which an owner has a direct
or indirect pecuniary interest (other than an interest that the owner
has in common with all the owners of the community |ots)—must
specify the nature of the owner's pecuniary interest; and

(3) Section 84—after subsection (6) insert:

(6a) Without limiting subsections (5) or (6), if a person who is abody
corporate manager in relation to the corporation, or an employee of
such abody corporate manager, is nominated under subsection (3)
or (4), the nomination ceases to have effect on the person ceasing to
be a body corporate manager in relation to the corporation or an
employee of such abody corporate manager (as the case may

require).
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(4) Section 84—after subsection (9) insert:

(9a) If an owner appoints, by general power of attorney under section 5 of
the Powers of Attorney and Agency Act 1984, a person as his or her
attorney specifically for the purpose of attending and voting at
meetings, or specified meetings, of the community corporation, the
appointment is, despite any provision of that Act or the terms of the
general power of Attorney, effective for a period of 12 months or
such lesser period as may be specified in the power of attorney
unless the power of attorney isrevoked earlier.

(9b) If agenera power of attorney referred to in subsection (9a) appoints
abody corporate manager, a copy of the instrument of appointment
must be given to the secretary of the corporation before the meeting,
or the first of the meetings, to which it relates.

(5) Section 84—after subsection (10) insert:

(10a) A copy of each written notice of nomination and each instrument of
appointment referred to in subsection (9b) applying in relation to the
meeting must be made available by—

(& inthe case of anomination relating to the first statutory
genera meeting—the person initialy presiding at the
meeting; or

(b) inany other case—the secretary of the corporation,

for inspection by persons attending the meeting before any matter is
voted on at the meeting.

Maximum penalty: $500.

24—Amendment of section 85—Duty to disclose inter est
(1) Section 85(1)—delete subsection (1) and substitute:

(1) If aperson (whether a co-owner of alot or not) has been nominated
to attend and vote at a meeting of a community corporation on behal f
of another person, the following provisions apply:

(& if the nominated person has adirect or indirect pecuniary
interest in any matter to be voted on at a meeting, the
nominated person must—

(i) disclosethe nature of the interest—

(A) ifitispracticableto do so—to hisor her
principal before the vote is taken; or

(B) inany other case—to hisor her principa as
soon as practicable after the vote is taken;
and

(ii)  disclose the nature of the interest to the members
present at the meeting before the vote is taken;
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(b) if the written notice of nomination declared a pecuniary
interest in accordance with section 84(5)(d) or 84(6)(bb) in
relation to the matter, the nominated person must disclose
the nature of the pecuniary interest to the members present
at the meeting before the vote on the matter is taken.

Maximum penalty: $15 000.
(2) Section 85—after subsection (2) insert:
(28) A person who—

(@ attendsand isentitled to vote (other than as a nominee) at a
meeting of a community corporation; or

(b) presides at such a meeting,

and who has a direct or indirect pecuniary interest in any matter to be
voted on at the meeting must disclose the nature of the interest to the
members present at the meeting before the vote is taken.

Maximum penalty: $15 000.

(2b) Anowner of acommunity lot isnot obliged by subsection (2a) to
disclose an interest that he or she has in common with al of the
owners of the community lots.

(3) Section 85(3)—delete "subsection (1)" and substitute:
this section

25—Amendment of section 87—V alue of votes cast at general meeting
Section 87(3)—del ete subsection (3) and substitute:

(3) If the developer owns 1 or more of the community lotsin a
community parcel and a person (other than the developer or a
prescribed associate of the developer) owns 1 or more of the
community lots, the following provisions apply:

(& if none of the other lotsis owned by a prescribed associate
of the devel oper, the devel oper is entitled to—

(i) theaggregate of the votes, determined in
accordance with subsection (1), in respect of the
lots owned; or

(i) anumber of votes equivalent to the aggregate of the
votes, determined in accordance with that
subsection, that may be exercised by all the other
members of the corporation,

whichever isthe lesser;

(b) if 1 or more of the other lotsis owned by a prescribed
associate of the developer, the devel oper and the prescribed
associate are each entitled to—

(i) theaggregate of the votes, determined in
accordance with subsection (1), in respect of the
lots owned; or
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(it) the aggregate of the votes, determined in
accordance with subsection (1), in respect of the
lots owned, proportionately adjusted so that the
aggregate of the votes that may be exercised by the
developer and the votes that may be exercised by all
prescribed associates of the developer is equivalent
to the aggregate of the votes that may be exercised
by all other members of the corporation,

whichever isthe lesser.

Note—

1 The effect of this provision is that neither the voting power
of the developer, nor the combined voting power of the
developer and prescribed associates, can ever be greater
than the combined voting power of the other members of
the corporation.

(4) Inthissection—
prescribed associate of a developer means—

(& apersonwho isan associate of the developer where a
relationship of akind referred to in section 4(2)(e), (f) or (g)
exists between the developer and the person; or

(b) arelated body corporate;
related body cor porate has the same meaning as in the Corporations
Act 2001 of the Commonweal th.
26—Amendment of section 88—Special resolutions—3 lot schemes
Section 88(2)(a)—after "resolution” insert:
and any other information of a kind prescribed by regulation
27—Amendment of section 101—Power to enfor ce duties of maintenance and
repair etc
(1) Section 101(3)—delete "of the lot has been given reasonable notice" and substitute:
and the occupier of the lot have been given at least 2 days notice in writing
(2) Section 101—after subsection (4) insert:

(4a) Despite any other provision of this section, an officer of a
community corporation or a person or persons authorised by a
community corporation may, if satisfied that urgent actionis
necessary to avert arisk of death or injury or significant damage to
property, enter alot (using such force as may be reasonably
necessary in the circumstances) and carry out such work asis
reasonably necessary to deal with therisk.

(4b) A person proposing to enter alot in accordance with subsection (4a)
must give such notice (if any) to the owner and occupier of the lot as
he or she considers reasonable in the circumstances.
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28—Amendment of section 102—Alterations and additionsin relation to strata
schemes
(1) Section 102(1)—delete "A person” and substitute:
Subject to subsection (1a), a person
(2) Section 102—after subsection (1) insert:

(1a) Subsection (1) does not apply to prescribed work carried out in
compliance with adirection under section 23 of the Housing
Improvement Act 1940.

29—Amendment of section 104—Other insurance by community cor poration
Section 104—after subsection (2) insert:

(3 A community corporation (other than a corporation of akind
prescribed by regulation) must maintain fidelity guarantee insurance
complying with the requirements prescribed by the regulations.

Maximum penalty: $15 000.

(4) TheMinister may, by notice in the Gazette, exempt community
corporations from compliance with subsection (3) for such period as
the Minister thinks fit.

(5) Anexemption granted by the Minister—

(& may be subject to conditions specified in the notice of
exemption; and

(b) may bevaried or revoked by the Minister at any time by
subsequent notice in the Gazette.

30—Amendment of section 106—Insurance to protect easements
Section 106(2)—del ete subsection (2) and substitute:

(2) A personwho isrequired by subsection (1) to insure a building must
provide such evidence as is required by the regulations of his or her
compliance with that requirement—

(@ tothe community corporation as soon as practicable after
complying with that requirement and after any subsequent
change to the terms and conditions of the insurance policy;
and

(b) if arequest is made by an owner or prospective owner, or
the registered mortgagee or prospective mortgagee, of a
community lot or adevelopment lot that benefits from the
easement—to the person making the request within
5 business days after the making of the request.

Maximum penalty: $500.
31—Amendment of section 108—Right to inspect policies of insurance
(1) Section 108—after "owner" wherever occurring insert:
, and a prospective owner,
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(2) Section 108—after "registered mortgagee" wherever occurring insert:
, and a prospective mortgagee,
(3 Section 108—after subsection (3) insert:

(4) A request made under this section for the inspection of policies of
insurance must be complied with within 5 business days after the
making of the request.

Maximum penalty: $500.
32—Amendment of section 113—Statement of expenditureetc
(1) Section 113(1)—before paragraph (a) insert:

(aa) proposed expenditure (other than recurrent expenditure) for the
period prescribed by the regulations for the purposes of this
paragraph (which must not exceed 5 years); and

(2) Section 113—after subsection (1) insert:

(1@ New information must be prepared for the purposes of
subsection (1)(ad) at the times prescribed by regulation.

(3) Section 113(2)—delete "first general meeting" and substitute:
first statutory general meeting
(4) Section 113—after subsection (2) insert:

(3) A statement presented to a meeting in accordance with this section
forms part of the minutes of the meeting.

(49) Theregulations may exclude a community corporation of a specified
class from the operation of subsections (1)(aa) and (14).

33—Amendment of section 126—K eeping of records
(1) Section 126(3)—after "corporation” second occurring insert:
, within 5 business days after the making of the request,
(2) Section 126(3), penalty provision—delete "$8 000" and substitute:
$500
34—Amendment of section 127—Audit of trust accounts
(1) Section 127(1)(b)—delete "lodge with" and substitute:
forward to the secretary of
(2) Section 127(2)(b)—delete "lodge the audit statement™ and substitute:

forward the audit statement to the secretary of the community corporation
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35—Amendment of section 135—Register of ownersof lots
Section 135(1)—del ete subsection (1) and substitute:

(1) A community corporation must maintain aregister of the names of
the owners of the community lots which shows—

(& theowner'slast contact address, telephone number and
email address known to the corporation; and

(b) theowner'slot entitlement.

36—Amendment of section 138—Audit
Section 138(4)—del ete subsection (4) and substitute:

(49 Anannual statement of accountsin respect of afinancial year need
not be audited in any of the following circumstances:

@ if—

(i) theaggregate of the contributions made or to be
made by members of the corporation in respect of
that year does not exceed the amount prescribed by
regulation; and

(if)  the balance standing to the credit of the
administrative fund and the sinking fund at the
commencement of that year does not exceed the
amounts prescribed by regulation;

(b) if al community lots are owned by the same person;
(o if—

(i) the community scheme consists only of lots used
for residential purposes; and

(ii)  there are not more than 6 community lots; and

(iii)  the community corporation, by unanimous
resolution, resolves not to have the statement of
accounts for that financial year audited.

37—Amendment of section 139—Information to be provided by cor poration
(1) Section 139(1)—after "development lot" insert:
, within 5 business days after the making of the application
(2) Section 139(1)—after paragraph (c) insert:
and

(d) if the community corporation is a party to a contract with a body
corporate manager—make available for inspection a copy of the
contract; and

(e) make available for inspection the register maintained under
section 135.
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(8) Section 139—after subsection (1) insert:

(1a) A community corporation must, on application by an owner of a
community lot or a development lot provide the applicant, on a
quarterly basis, with ADI statements for all accounts maintained by
the corporation (and must continue to so provide the statements until
the applicant ceases to be an owner or revokes the application).

Maximum penalty: $500.

(1b) Subsection (1a) does not apply to acommunity corporation if abody
corporate manager maintains the accounts on behalf of the
corporation.

38—Amendment of section 141—Per sonswho may apply for relief
Section 141—after paragraph (b) insert:

(ba) aperson who has contracted to purchase a development lot or
community lot; or

39—Amendment of section 142—Resolution of disputes etc
(1) Section 142(1)(b)—after "corporation or of the" insert:
developer or the
(2) Section 142(8)—after paragraph (b) insert:

(ba) order aparty to have any accounts audited or to reimburse any
person for the costs of having any accounts audited; or

(3) Section 142(8)—after paragraph (d) insert:
(da) make adeclaration asto the validity of—
(i) any by-law or purported by-law of the corporation; or
(if) any decision or purported decision of the corporation; or
(4) Section 142(8)(e)(i)—after "scheme" insert:

(and make any necessary consequential changes to the scheme description
and development contracts)

(5) Section 142(8)—after paragraph (e) insert:

(ea) vary, avoid or terminate a contract entered into (whether before or
after the commencement of this paragraph) between a community
corporation and any of the following:

(i) thedeveloper;
(i) anassociate of the devel oper;
(iii)  the body corporate manager;

(iv) anassociate of the body corporate manager; or
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(6) Section 142—after subsection (9) insert:
(9a) A court should not make an order to vary, avoid or terminate a

contract entered into between a community corporation and another
party unless the court is satisfied that the contract involves a breach
of fiduciary duties or other duties under this Act.

(7) Section 142(13), penalty provision—del ete the penalty provision and substitute:
Maximum penalty: $15 000.

40—I nsertion of sections 142A and 142B
Before section 143 insert:

142A—Holding of deposit and other contract moneyswhen lot is

1)

@)

3

(4)

(®)

pre-sold

A person must not sell alot in a proposed community scheme before
the plan of community division is deposited in the Lands Titles
Registration Office unless the contract of sale provides, in
accordance with any requirements specified in the regulations, for
any consideration payable by the purchaser prior to the deposit of the
plan to be held on trust by a specified legal practitioner, registered
agent or registered conveyancer until the plan is deposited.

All consideration payable by the purchaser prior to the deposit of the
plan of community division in the Lands Titles Registration Office
under a contract referred to in subsection (1) must be paid by the
purchaser to the legal practitioner, registered agent or registered
conveyancer named or specified in the contract of sale.

In the event of a contravention of subsection (1), the purchaser may,
by noticein writing given at any time before the plan of community
division is deposited in the Lands Titles Registration Office, avoid
the contract of sale.

If the plan of community division is not deposited in the Lands Titles
Registration Office—

(& within such period after the date of the contract asis
specified in the contract in accordance with any
reguirements specified in the regulations; or

(b) if the contract doesn't specify a period in accordance with
paragraph (a)—within 6 months after the date of the
contract,

the purchaser may, by notice in writing to the vendor, avoid the
contract of sale at any time before the plan is deposited.

Despite a provision of this section, a purchaser cannot avoid a
contract of sale under this section if the purchaser has entered into a
subsequent contract to sell the lot to another purchaser (unless that
contract has been avoided by that purchaser).
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(6)

()

If apurchaser avoids a contract of sale, all consideration paid by the
purchaser under the contract is recoverable by the purchaser from the
legal practitioner, registered agent, registered conveyancer or other
person to whom it was paid (but the purchaser may be liable to pay
an occupation rent for any period during which he or shewasin
occupation of the lot or entitled to receive the rents and profits of the
lot, if the payment of such rent has been agreed by the purchaser).

In this section—

date of the contract means the day on which the contract of sale
referred to in subsection (1) was signed or, if the parties signed it on
different days, the last of those days;

registered agent means a person registered as an agent under the
Land Agents Act 1994;

registered conveyancer means a person registered as a conveyancer
under the Conveyancers Act 1994.

142B—Developer standsin fiduciary relationship with

D

@

3

community cor poration

For the avoidance of doubt—

(@ thedeveloper standsin afiduciary relationship with the
community corporation and, before the community
corporation is established, with the proposed community
corporation; and

(b) theduties owed by the developer under this Act arein
addition to, and do not derogate from, the duties arising out
of that fiduciary relationship.

Without derogating from subsection (1), where the community
corporation intends, during the developer control period, to delegate
functions or powers to abody corporate manager or to enter into a
contract for services, the developer must exercise reasonable skill,
care and diligence and act in the best interests of the community
corporation (asit will be constituted after the devel oper control
period ends).

Note—

An application may be made under section 142 if the developer
contravenes this subsection.

In this section—
developer control period means a period during which—

(8 the community corporation is constituted solely by the
developer; or

(b) the developer ownsthe majority of lots in the community
scheme or in any other way controls the voting of the
corporation.
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41—Amendment of section 149A—Applicationsto Magistrates Court
Section 149A—after "any provision of this Act" insert:
(other than an application under section 49(2))

42—Substitution of section 152
Section 152—delete the section and substitute;

152—Commencement of prosecutions

(1) A prosecution for an offence against this Act cannot be commenced
except by—
(@ the Commissioner for Consumer Affairs; or
(b) anauthorised officer under the Fair Trading Act 1987; or

(c) aperson who has the consent of the Minister to commence
the prosecution.

(2) Inany proceedings, an apparently genuine document purporting to be
a certificate of the Minister certifying authorisation of, or consent to,
aprosecution for an offence against this Act will be accepted, in the
absence of proof to the contrary, as proof of the authorisation or
consent.

43—Amendment of section 155—Service
Section 155(1)—after paragraph (c) insert:

(ca) if the person consents to receiving the notice by email—by
transmitting the notice by email to the email address provided by the
person for that purpose; or

44—| nsertion of section 155A
After section 155 insert:

155A—I ndemnity fund under Land Agents Act 1994

Money standing to the credit of the indemnity fund maintained under
section 29 of the Land Agents Act 1994 may be applied by the
Commissioner for Consumer Affairs for any of the following
purposes:

(@ the costs of investigating compliance with this Act;
(b) the costs of prosecutions for offences against this Act;

(c) thepayment of amounts, approved by the Minister and the
Minister responsible for the administration of the Land
Agents Act 1994, towards the cost of prescribed advisory
services or educational programs relating to this Act
conducted for the benefit of members of the public.
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155B—Review of operation of Act

The Minister must, as soon as is practicable after the second
anniversary of the commencement of the Statutes Amendment
(Community and Strata Titles) Act 2012 or any provision of that
Act—

(@) cause areport to be prepared on the operation of this Act
insofar as it was amended by the Satutes Amendment
(Community and Strata Titles) Act 2012; and

(b) causeacopy of the report to be laid before each House of
Parliament.

45—Amendment of section 156—Regulations
Section 156(2)—after paragraph (d) insert:

(da) assign specified functions to an officer of acommunity corporation
of aspecified class;

Part 3—Amendment of Strata Titles Act 1988

46—Amendment of section 3—Inter pretation
(1) Section 3(1)—after the definition of allotment insert:
body cor porate manager—see section 27B;
(2) Section 3(1)—after the definition of building insert:
business day means any day except Saturday, Sunday or a public holiday;
(3) Section 3(1)—after the definition of encumbrance insert:

ERD Court means the Environment, Resources and Development Court
established under the Environment, Resources and Devel opment Court
Act 1993;

(4) Section 3(1)—after the definition of occupier insert:

ordinary resolution of a strata corporation means a resolution passed at a
properly convened meeting of the corporation by a simple majority of the
votes of unit holders present and voting on the resolution;

(5) Section 3(1), definition of special resolution, (a)—after "resolution™ insert:
and any other information of akind prescribed by regulation
(6) Section 3(1), definition of special resolution, (b)—delete paragraph (b) and substitute:
(b) —

(i) inthe case of astrata corporation in which there are only
3 units and the owner of each unit isentitled to 1 votein
respect of his or her unit—the resolution is passed at a
properly convened meeting of the strata corporation at
which either no vote, or only 1 vote, is cast against the
resolution; or
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(i) inany other case—the resolution is passed at a properly
convened meeting of the strata corporation at which the
number of votes (if any) cast against the resolution is 25%
or less of the total number of votes that could be cast at a
meeting at which all unit holders are present and entitled to
vote;

47—Amendment of section 13—Amendment by order of Court
(1) Section 13—delete "Court" wherever occurring and substitute in each case:
ERD Court
(2) Section 13—after subsection (3) insert:

(38)

(3b)

If it appears to the ERD Court that the proposed amendment of the
strata plan could adversely affect a person who is not a party to the
proceedings, the ERD Court should not order the amendment unless
the ERD Court is satisfied that the person has been notified of the
possibility that such an order could be made and has been given a
reasonabl e opportunity to make submissions to the court in relation
to the matter.

In determining an application under this section the ERD Court must
have regard to the matters (if any) prescribed by regulation.

48—Amendment of section 17—Cancellation
(1) Section 17—delete "Court" wherever occurring and substitute in each case:
ERD Court
(2) Section 17—after subsection (4) insert:

(48)

(4b)

If it appears to the ERD Court that the proposed cancellation of the
strata plan could adversely affect a person who is not a party to the
proceedings, the ERD Court should not order the cancellation unless
the ERD Court is satisfied that the person has been notified of the
possibility that such an order could be made and has been given a
reasonabl e opportunity to make submissions to the court in relation
to the matter.

In determining an application under this section the ERD Court must
have regard to the matters (if any) prescribed by regulation.

49—Amendment of section 19—Articles of strata cor poration
(1) Section 19—after subsection (3) insert:

(38)

The articles of a strata corporation may impose a penalty, not
exceeding the prescribed amount, for contravention of, or failure to

comply with, any articles.

(3b) Thefollowing provisions apply in relation to a penalty imposed on a

person for contravention of, or failure to comply with, articles:

(@ thepenalty is (despite section 29 of the Acts Interpretation
Act 1915) payable to the strata corporation in accordance
with this subsection;
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(b)

(©)

(d)

(€)

(f)

(9)

subject to the making of an application under paragraph (e),
the penalty is payable by the person on the date specified for
payment in a notice served by the corporation on the person;

the notice must—

(i) beinwriting in the form prescribed by regulation;
and

(if)  specify the amount of the penalty payable and a
date for payment (being not less than 60 days after
the noticeis served);

the penalty payable under the notice is recoverable by the
strata corporation as a debt and, in the case of a notice
served on a unit holder, may be recovered by the strata
corporation asif it were a contribution payable to the strata
corporation under section 27 (and interest will be payable on
the penalty amount in the same way asif it were such a
contribution);

the person may, within 60 days after service of the notice,
apply to the Magistrates Court for revocation of the notice
and the Court must grant the application if either—

(i) theCourt isnot satisfied that the person committed
the contravention or failure alleged in the notice; or

(ii) the Court is satisfied that the contravention or
failure alleged in the notice istrifling;

the strata corporation is a party to an application under
paragraph (e) and bears the onus of proving, on the balance
of probabilities, that the person committed the
contravention, or failure alleged in the notice;

if an application is made in accordance with paragraph (e),
the penalty specified in the notice is not payable unless the
application for revocation is withdrawn or otherwise
discontinued by the applicant or is dismissed or refused by
the Court (and, in such a case, the penalty will be payable on
the date on which the application is so withdrawn,
discontinued, dismissed or refused or on the date for
payment specified in the notice, whichever occurs later).

(3c) A person's contravention of, or failure to comply with, articles will,
for the purposes of this section, be regarded astrifling if, and only if,
the person establishes that the circumstances surrounding the
commission of the contravention or failure were such that he or she
ought to be excused from the imposition of a penalty on the ground

that—

(@

there were compelling humanitarian or safety reasons for the
conduct that allegedly constituted the contravention or
failure; or
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(b) the person could not, in al the circumstances, reasonably
have averted committing the contravention or failure; or

(c) theconduct alegedly constituting the contravention or
failure was merely atechnical, trivial or petty instance of a
contravention of or failure to comply with the relevant
articles.

(3d) The regulations may make further provision in relation to
enforcement of the articles of a strata corporation.

(2) Section 19—after subsection (4) insert:
(5) Inthissection—

prescribed amount, in relation to a penalty imposed under articles of
astrata corporation, means—

(&) if the strata scheme only includes units that are used, or are
intended to be used, solely or predominantly for business or
commercia purposes—$2 000; or

(b) inany other case—3$500.

50—I nsertion of section 19A
After section 19 insert;

19A—Certain articles may be struck out by Court
(1) Any articlesthat—
(& reduce the vaue of aunit; or
(b) unfairly discriminate against a unit holder,

may be struck out by order of the Magistrates Court or the District
Court on an application made under Part 3A.

(2) Anapplication referred to in subsection (1) can only be made by a
person who was a unit holder when the articles came into force and
must be made within 3 months after the person (or either or any of
the unit holders where the unit is held by 2 or more persons) first
knew, or could reasonably be expected to have known, that the
articles had been made.

(3) For the purposes of this section, areference to aunit holder includes
a person who has contracted to purchase the unit.

51—I nsertion of section 26A
After section 26 insert:
26A—Delegation of functionsor powers

A strata corporation can only delegate its functions or powers to the
extent permitted by Division 2A.
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52—Amendment of section 27—Power to raise money
(1) Section 27(2)—delete "resolution” and substitute;
ordinary resolution
(2) Section 27(4)—delete subsection (4) and substitute:
(4) A strata corporation may, by ordinary resolution—

(& permit contributions to be paid in instalments specified in
the resolution; and

(b) fix (in accordance with the regulations) interest payablein
respect of a contribution, or an instalment of a contribution,
that isin arrears.

53—Insertion of Part 3 Division 2A

After section 27 insert:

Division 2A—Delegations by strata cor poration

27A—Delegation of corporation'sfunctions and powers

(1) A stratacorporation may delegate any of its functions and powers
(except this power of delegation) to a member or employee of the
corporation.

(2) A strata corporation may delegate the following functions and
powers to any person:

(@ thereceipt and holding of money and other personal
property on behalf of the corporation;

(b) payment of money on behalf of the corporation;

(c) the preparation of statements of expenditure and proposed
expenditure and statements of accounts;

(d) the collection of money due to the corporation;

(e) entering into contracts of insurance with insurers on behalf
of the corporation;

(f) maintaining and keeping records on behalf of the
corporation;

(g) issuing and signing notices on behalf of the corporation;
(h) preparing minutes of meetings of the corporation;

(i) providing information as required by the Act on behalf of
the corporation;

() investing money on behalf of the corporation;

(k) arranging for the maintenance and repair of the common
property on behalf of the corporation.

(3) A delegation by a strata corporation is to be made by ordinary
resolution of the strata corporation.
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(49) However, astrata corporation cannot delegate a function or power
under subsection (1) or (2) if the function or power is of akind that
can only be performed or exercised by the corporation by passing a
special or unanimous resolution.

(5) A delegation by a strata corporation—
(@ may be absolute or conditional; and

(b) does not derogate from the power of the corporation to act in
any matter; and

(c) is—

(i) inacasewherethereisacontract relating to the
del egation between the corporation and a body
corporate manager—revoked on termination or
expiry of the contract; or

(i) inany other case—revocable by the corporation at
any time by notice given in writing
(notwithstanding any agreement to the contrary by
the corporation).

27B—Body cor por ate manager s

(1) Thissection appliesto adelegation of functions or powers by a strata
corporation if—

(@ thedelegation is made to a person (the body corporate
manager) who carries on abusiness, or isan employeein a
business, that consists of, or includes, acting as a delegate of
strata corporations or of community corporations under the
Community Titles Act 1996; and

(b) thedelegation is made after the commencement of this
section or a contract, between the body corporate manager
and the corporation, relating to the delegation is made,
renewed or extended after the commencement of this
section; and

(c) itisproposed that the body corporate manager be

remunerated in respect of work performed in exercising the
delegated functions or powers.

(2) A body corporate manager isonly entitled to receive remuneration in
respect of work performed in exercising functions or powers under a
delegation to which this section appliesif—

(@ thebody corporate manager and the strata corporation enter
into a contract in compliance with subsections (3) and (8);
and
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(4)

©)

(b) thebody corporate manager, prior to entering into the
contract referred to in paragraph (a), provided the strata
corporation with documents of a kind prescribed by
regulation verifying the body corporate manager's
entitlement to act as abody corporate manager and any other
prescribed matter; and

(c) thebody corporate manager, whilst performing such work,
maintains professional indemnity insurance complying with
the requirements prescribed by the regulations,

(and if abody corporate manager has received, from a strata
corporation, remuneration to which he or sheis not entitled under
this subsection, the strata corporation may recover the amount of the
remuneration as a debt).

The contract must—
(& beinwriting; and
(b) specify the term of the contract; and
(c) setout the functions or powers to be delegated; and

(d) specify therights of the strata corporation under
subsection (4); and

(e) set out the remuneration payable to the body corporate
manager in respect of the work performed in exercising the
delegated functions or powers, or set out the basis on which
such remuneration is to be calculated; and

(f) contain any other particulars required by the regulations; and

(g) haveannexedto it acopy of each document provided by the
body corporate manager in accordance with
subsection (2)(b).

Where—

(@ thereisacontract (other than a contract that isfor a period
of 12 months or less) in force between a strata corporation
and a body corporate manager; and

(b) the strata corporation has had relevant contractual
arrangements with the body corporate manager for a
continuous period of at least 12 months,

the strata corporation may terminate the contract by written notice
given to the body corporate manager at least 28 days (or alesser
period specified in the contract) before the termination of the
contract isto come into effect.

For the purposes of subsection (4)(a), the period of a contract is the
term of the contract disregarding any renewal period that may occur
at the end of that term unless the renewal occurs at the option of the
body corporate manager (in which case the period of the contract
will be taken to include the period of the renewal).
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(6)

(")

(8)

©)

(10)

(11)

(12)

Theright of a strata corporation to terminate a contract under
subsection (4) isin addition to, and does not derogate from, any other
right of the strata corporation to terminate the contract.

A decision to terminate a contract in accordance with subsection (4)
isto be made by ordinary resolution of the strata corporation.

The body corporate manager must ensure that a copy of the contract,
and any other prescribed information or document of akind
prescribed by regulation is available for inspection by unit holders at
least 5 clear days before the date of the meeting at which the
corporation is to consider whether or not to enter into the contract.

The body corporate manager must, at the request of any member of
the corporation, make a copy of the body corporate manager's policy
of professional indemnity insurance available for inspection and
copying by the member within 3 business days of the request.

Penalty: Division 9 fine.
The Minister may, by notice in the Gazette, exempt body corporate

managers from compliance with subsection (2)(c) for such period as
the Minister thinks fit.

An exemption granted by the Minister under subsection (10)—

(& may be subject to conditions specified in the notice of
exemption; and

(b) may bevaried or revoked by the Minister at any time by
subsequent notice in the Gazette.

In this section—

relevant contractual arrangements mean contractual arrangements
relating to a delegation of functions or powers by a strata corporation
to abody corporate manager.

27C—General duties

)

@)

For the avoidance of doubt—

(@ thebody corporate manager standsin afiduciary
relationship with the strata corporation; and

(b) theduties owed by the body corporate manager under this
Act arein addition to, and do not derogate from, the duties
arising out of that fiduciary relationship.

Without derogating from subsection (1), a body corporate manager—

(@ must act honestly and in good faith in the performance of
the manager's functions; and

(b) must exercise due care and diligence in the performance of
the manager's functions; and

(c) must not make improper use of the manager's position to
gain, directly or indirectly, an advantage personally or for
any other person.
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27D—Offences

D

)

3

(4)

©)

(6)

(7)

A delegate of a strata corporation who has adirect or indirect
pecuniary interest in amatter in relation to which he or she proposes
to perform delegated functions or powers must disclose the nature of
the interest, in writing, to the corporation before performing the
functions or powers.

Penalty: Division 4 fine.
Example—

For example, if the delegate would receive a commission from a
person for placing business of the strata corporation with that person,
it would be an offence to fail to disclose that fact before placing
business with the person. Similarly, if the delegate were to profit by
placing business of the strata corporation with arelated body
corporate, it would be an offence to fail to disclose that fact before
placing business with the related body corporate.

If an employee or agent of a delegate has adirect or indirect
pecuniary interest in a matter, the delegate is, for the purposes of
subsection (1), taken to have adirect or indirect pecuniary interest in
the matter.

A delegate who is a unit holder is not obliged by subsection (1) to
disclose an interest that he or she has in common with al of the unit
holders.

It is adefence to a charge of an offence against subsection (1) for the
defendant to prove that he or she did not know and could not
reasonably have been expected to know of his or her interest in the
matter.

A delegate of a strata corporation must, on application by a unit
holder, provide the applicant, on a quarterly basis, with a statement
setting out details of dealings by the delegate with the corporation’s
money (and must continue to so provide the statements until the
applicant ceases to be a unit holder or revokes the application).

Maximum penalty: $500.

If all delegations by a strata corporation to a delegate are revoked,
the delegate must return to, or make available for collection by, the
corporation—

(@ al records of the corporation held by the delegate; and

(b) all trust money held pursuant to the delegations,
in accordance with any requirements prescribed by the regulations.
Penalty: Division 7 fine.

A delegate of a strata corporation who holds records of the
corporation must, at the request of any unit holder—

(@ makethose records available for the unit holder to inspect
within 10 business days of the request; and
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(b) provide the unit holder with a copy of any of the records on
payment of afee (not exceeding afee calculated in
accordance with the regulations).

Penalty: Division 9 fine.
54—Amendment of section 28—Power to enfor ce duties of maintenance and
repair
(1) Section 28(3)—delete "has been given reasonable notice" and substitute:
and the occupier of the unit have been given at least 2 days notice in writing
(2) Section 28—after subsection (3) insert:

(3a) Despite any other provision of this section, an officer of astrata
corporation or a person or persons authorised by a strata corporation
may, if satisfied that urgent action is necessary to avert arisk of
death or injury or significant damage to property, enter a unit (using
such force as may be reasonably necessary in the circumstances) and
carry out such work asis reasonably necessary to deal with the risk.

(3b) A person proposing to enter a unit in accordance with subsection (3a)
must give such notice (if any) to the unit holder and the occupier of
the unit as he or she considers reasonable in the circumstances.

55—Amendment of section 29—Alterations and additions
(1) Section 29(1)—delete "A person” and substitute:
Subject to subsection (1a), a person
(2) Section 29—after subsection (1) insert:

(1a) Subsection (1) does not apply to prescribed work carried out in
compliance with adirection under section 23 of the Housing
Improvement Act 1940.

56—Amendment of section 31—Other insurance by strata cor poration

After subsection (2) insert:

(2a) A stratacorporation (other than a corporation of akind prescribed by
regulation) must maintain fidelity guarantee insurance complying
with the requirements prescribed by the regulations.

Penalty: Division 4 fine.

(2b) The Minister may, by notice in the Gazette, exempt strata
corporations from compliance with subsection (2a) for such period as
the Minister thinks fit.

(2c) An exemption granted by the Minister—

(@ may be subject to conditions specified in the notice of
exemption; and

(b) may bevaried or revoked by the Minister at any time by
subsequent notice in the Gazette.
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57—Amendment of section 32—Right of unit holders etc to satisfy themselves
astoinsurance

Section 32(1)—delete "at the request of a unit holder" and substitute:

within 5 business days after the making of arequest by a unit holder, a
mortgagee of a unit or a prospective purchaser or mortgagee of a unit

58—Amendment of section 33—Holding of general meetings
(1) Section 33(2)—after paragraph (d) insert:
or

(e) order of the Magistrates Court (made on the application of a person
of aclass specified in section 41AA).

(2) Section 33—after subsection (3) insert:

(3aa) A unit holder may not nominate another person to be given notices
referred to in subsection (3) on his or her behalf (although nothing
prevents the strata corporation from agreeing to provide notices to
such a person in addition to the unit holder).

(3) Section 33—after subsection (4) insert:

(4a) The notice convening a general meeting must set out the agenda for
the meeting.

(4b) The agenda must include—

(@) thetext of any unanimous or special resolutions to be moved
at the meeting; and

(b) amotion confirming the minutes of the previous general
meeting; and

(c) inthe case of an annual general meeting—

(i) presentation of the accounts for the previous
accounting period; and

(if)  contributions to be paid by members for the current
accounting period; and

(iii) presentation of statements required under
section 33A; and

(iv) presentation of copies of all insurance policies
required under this Act; and

(v) such other matters as are required by regulation.
(4) Section 33(8)—delete subsection (8) and substitute:

(8) Subject to subsection (9), in the absence of the presiding officer, a
person present may be appointed to preside at the meeting by the
persons present and entitled to vote at the meeting.
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9)

(10)

(11)

(12)

A person who is abody corporate manager in relation to a
corporation, or is an employee of such abody corporate manager,
may preside at a meeting of the corporation if amajority of the
persons present and entitled to vote at the meeting agree to that
person presiding (and the body corporate manager or employer is
taken not to be entitled to vote for that purpose except in
circumstances prescribed by the regulations).

The regulations may make further provision in relation to the
procedures to be followed at a meeting at which abody corporate
manager, or an employee of abody corporate manager, is to preside.

A unit holder may, in accordance with any requirements prescribed
by regulation, attend, and vote, at a meeting by telephone, video-link,
Internet connection or any similar means of remote communication
(provided that no obligation lies on a strata corporation to provide
such facilities to unit holders who wish to attend or vote in such a
manner).

In this section—

accounting period, for a strata corporation, means the accounting
period for the corporation under section 40(2).

59—I nsertion of section 33A
After section 33 insert:

33A—Statement of expenditure etc

D

@)

3

(4)

A statement setting out the following information must be presented
by a strata corporation to each annual general meeting of the
corporation:

(@ proposed expenditure (other than recurrent expenditure) for
the period prescribed by the regulations for the purposes of
this paragraph (which must not exceed 5 years);

(b) theestimated expenditure of arecurrent nature and the
estimated expenditure of a non-recurrent nature to be made
by the corporation in the current financia year;

(c) theestimated expenditure in future years for which funds
should be raised now and held in reserve;

(d) theamount to be raised by way of contributions from unit
holders to cover the expenditure referred to in
paragraphs (b) and (c).
New information must be prepared for the purposes of
subsection (1)(a) at the times prescribed by regulation.

A statement presented to a meeting in accordance with this section
forms part of the minutes of the meeting.

The regulations may exclude a strata corporation of a specified class
from the operation of subsections (1)(a) and (2).
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(5) Inthissection—

recurrent, in relation to expenditure, means expenditure for a
particular purpose that is normally made every year or more
frequently.

60—Amendment of section 34—V oting at general meetings
(1) Section 34—after subsection (2) insert:

(2a) A unit holder may nominate another person (a proxy) to attend and
vote at meetings on his or her behalf.

(2) Section 34—after subsection (3) insert:
(3@) The nomination of a person as a proxy of a unit holder—

@

(b)
(©

(d)

(€)

(f)

must—

(i) bemade by written notice to the secretary of the
strata corporation; and

(i)  specify whether the nominated person—

(A) isnominated to attend and vote at all
meetings, and in relation to all matters, on
behalf of the unit holder; or

(B) isnominated to attend and vote only at
specified meetings, or in relation to
specified matters, on behalf of the unit
holder; and

may specify conditionsin relation to the nomination; and

If a specified condition requires the nominated person to
vote in aparticular way in relation to a matter in which the
unit holder has adirect or indirect pecuniary interest (other
than an interest that the unit holder hasin common with all
the holders of the strata units)—must specify the nature of
the unit holder's pecuniary interest; and

may be revoked by the unit holder at any time by subsequent
written notice to the secretary (and any contract or
agreement to the contrary is unenforceable); and

is effective for a period of 12 months or such lesser period
as may be specified in the written notice of nomination
unless the nomination is revoked earlier under

paragraph (d); and

does not derogate from the power of the unit holder to attend
and vote at meetings on his or her own behalf.

(3b) Failureto comply with arequirement of subsection (3a)(a) will
invalidate the nomination.
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(3c) Without limiting subsection (3a), if aperson who is abody corporate
manager or an employee of a body corporate manager is nominated
asaproxy of aunit holder of the corporation, the nomination ceases
to have effect on the person ceasing to be a body corporate manager
in relation to the corporation or an employee of such a body
corporate manager (as the case may require).

(3d) If aunit holder appoints, by general power of attorney under
section 5 of the Powers of Attorney and Agency Act 1984, a person as
his or her attorney specifically for the purpose of attending and
voting at meetings, or specified meetings, of the strata corporation,
the appointment is, despite any provision of that Act or the terms of
the general power of Attorney, effective for a period of 12 months or
such lesser period as may be specified in the power of attorney
unless the power of attorney isrevoked earlier.

(3e) If ageneral power of attorney referred to in subsection (3d) appoints
abody corporate manager, a copy of the instrument of appointment
must be provided to the secretary of the corporation before the
meeting, or the first of the meetings, to which it relates.

(3f) The secretary of the corporation must ensure that a copy of each
written notice of nomination, and each instrument provided under
subsection (3e), applying in relation to ameeting is available for
inspection at the meeting before any matter is voted on.

Penalty: Division 9 fine.
(3) Section 34(8)—delete subsection (8) and substitute:

(8) Except where otherwise provided by this Act or by the articles of a
strata corporation, the decisions of the corporation in general meeting
will be made by ordinary resolutions.

61—I nsertion of section 34A

After section 34 insert:

34A—Duty to disclose inter est

(1) If aperson (whether a co-owner of a unit or not) has been nominated
to attend and vote at a meeting of a strata corporation on behalf of
another person, the nominated person must—

(& if the nominated person has adirect or indirect pecuniary
interest in any matter to be voted on at a meeting—

(i) ifitispracticableto do so, disclose the nature of the
interest to hisor her principal before the voteis
taken; or

(if) inany other case, disclose the nature of the interest
to hisor her principal as soon as practicable after
the vote is taken; and
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(b) if the nominating person declared a pecuniary interest in
accordance with section 34(3a)(c) in relation to the matter,
the nominated person must disclose the nature of the interest
to the members present at the meeting before the vote on the
matter is taken.

Penalty: Division 4 fine.

(2) A co-owner of aunit isnot obliged by subsection (1) to disclose an
interest that he or she has in common with his or her other
CO-OWners.

(3) A person who—

(@ attendsand isentitled to vote at, a meeting of a strata
corporation; or

(b) presides at such a meeting,

and who has a direct or indirect pecuniary interest in any matter to be
voted on at the meeting must disclose the nature of the interest to the
members present at the meeting before the vote is taken.

Penalty: Division 4 fine.

(4) A unit holder is not obliged by subsection (3) to disclose an interest
that he or she hasin common with all of the unit holders.

(5) Itisadefenceto acharge of an offence against this section to prove
that the defendant was not, at the time of the alleged offence, aware
of hisor her interest in the matter.

62—Amendment of section 35—M anagement committee

Section 35(1) and (5)—delete "resolution™ wherever occurring and substitute in each
case!

ordinary resolution

63—Amendment of section 36G—K eeping of records
(1) Section 36G(3)—after "corporation” second occurring insert:
, within 5 business days after the making of the request,
(2) Section 36G(3), penalty provision—delete "Division 5" and substitute:
Division 9
64—Amendment of section 36H—Audit of trust accounts
(1) Section 36H(1)(b)—delete "lodge with" and substitute:
forward to the secretary of
(2) Section 36H(2)(b)—delete "lodge the audit statement™ and substitute:
forward the audit statement to the secretary of the strata corporation
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65—I nsertion of section 39A
After section 39 insert;

39A—Register of unit holders

(1) A stratacorporation must maintain aregister of the names of the unit
holders which shows—

(@ theunit holder's last contact address, telephone number and
email address known to the corporation; and

(b) theunit holder's unit entitlement.

(2) A corporation must keep arecord of the information used to compile
the register for the period required by the regulations.

66—Amendment of section 41—Information to be furnished
(1) Section 41(1)—after "unit" second occurring insert:
, Within 5 business days after the making of the application
(2) Section 41(1)—after paragraph (c) insert:

(d) if the strata corporation is a party to a contract with a body corporate
manager—make available for inspection a copy of the contract;

(e) make available for inspection the register maintained under
section 39A.

(3) Section 41—after subsection (1) insert:

(1a) A strata corporation must, on application by a unit holder, provide
the applicant, on a quarterly basis, with ADI statements for all
accounts maintained by the corporation (and must continue to so
provide the statements until the applicant ceases to be a unit holder
or revokes the application).

Penalty: Division 9 fine.

(1b) Subsection (1a) does not apply to a strata corporation if a body
corporate manager maintains the accounts on behalf of the
corporation.

67—I nsertion of section 41AA
Before section 41A insert:

41AA—Personswho may apply for relief
The following persons may apply for relief under this Part:
(a) astratacorporation;
(b) the owner or occupier of aunit;
(c) apersonwho has contracted to purchase a unit;

(d) any other person bound by the articles of a strata corporation
except for personsinvited to or visiting the site.
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68—Amendment of section 41A—Resolution of disputesetc

D

e

3)

(4)

(5)

(6)

(7)

(8)

Section 41A(1)(a)—delete "a strata corporation or amember of a strata corporation™
and substitute:

the applicant
Section 41A(1)(b)—delete paragraph (b) and substitute:

(b) if the applicant claimsto have been prejudiced, as occupier of a
strata unit, by the wrongful act or default of the strata corporation or
a delegate or the management committee of the strata corporation, or
of some other member of the strata corporation; or

Section 41A(1)(c)—delete "or of" and substitute:
or adelegate or
Section 41A (9)—after paragraph (b) insert:

(ba) order aparty to have any accounts audited or to reimburse any
person for the costs of having any accounts audited;

Section 41A (9)—after paragraph (d) insert:
(da) make adeclaration asto the validity of—
(i) any articles or purported articles of the corporation; or
(if) any decision or purported decision of the corporation;
Section 41A (9)—after paragraph (e) insert:

(ea) vary, avoid or terminate a contract entered into (whether before or
after the commencement of this paragraph) between a strata
corporation and either of the following:

(i) thebody corporate manager;
(if) an associate of the body corporate manager;
Section 41A—after subsection (10) insert:

(10a) A court should not make an order to vary, avoid or terminate a
contract entered into between a community corporation and a body
corporate manager or an associate of the body corporate manager
unless the court is satisfied that the contract involves a breach of
fiduciary duties or other duties under this Act.

Section 41A (19)—del ete subsection (19)

69—Substitution of section 47

Section 47—del ete the section and substitute:

47—General defence

It is adefence to a charge of an offence against this Act if the
defendant proves that the alleged offence was not committed
intentionally and did not result from any failure on the part of the
defendant to take reasonable care to avoid the commission of the
offence.
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70—Amendment of section 49—Service
Section 49—del ete subsection (1) and substitute:

(1) A document to be served under this Act or the articles of a strata
corporation may be served—

(@ persondly; or
(b) by post; or

(c) if therecipient consentsto receiving the document by
email—Dby transmitting the document by email to the emall
address provided by the person for that purpose.

71—Amendment of section 50—Pr oceedings for offences
Section 50(2) and (3)—delete subsections (2) and (3) and substitute:

(2) A prosecution for an offence against this Act cannot be commenced
except by—

(@ the Commissioner for Consumer Affairs; or
(b) anauthorised officer under the Fair Trading Act 1987; or

(c) aperson who has the consent of the Minister to commence
the prosecution.

(3 Inany proceedings, an apparently genuine document purporting to be
a certificate of the Minister certifying authorisation of, or consent to,
aprosecution for an offence against this Act will be accepted, in the
absence of proof to the contrary, as proof of the authorisation or
consent.

72—Insertion of section 50A
After section 50 insert:

50A—Indemnity fund under Land Agents Act 1994

Money standing to the credit of the indemnity fund maintained under
section 29 of the Land Agents Act 1994 may be applied by the
Commissioner for Consumer Affairsfor any of the following
purposes:

(@ thecosts of investigating compliance with this Act;
(b) the costs of prosecutions for offences against this Act;

(c) thepayment of amounts, approved by the Minister and the
Minister responsible for the administration of the Land
Agents Act 1994, towards the cost of prescribed advisory
services or educational programs relating to this Act
conducted for the benefit of members of the public.
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50B—Review of operation of Act

The Minister must, as soon as is practicable after the second
anniversary of the commencement of the Statutes Amendment
(Community and Strata Titles) Act 2012 or any provision of that
Act—

(@) cause areport to be prepared on the operation of this Act
insofar as it was amended by the Satutes Amendment
(Community and Strata Titles) Act 2012; and

(b) causeacopy of the report to be laid before each House of
Parliament.

73—Amendment of section 51—Regulations
Section 51(2)—after paragraph (b) insert:

(ba) may assign specified functions to an officer of a strata corporation of
aspecified class;

Schedule 1—Transitional provisions

1—Delegations made prior to commencement

(1) A delegation of functions or powers made by a community corporation before the
commencement of section 17 or made by a strata corporation before the
commencement of section 53 is revocable as follows:

(8 inacasewherethereisa contract relating to the delegation between the
corporation and a body corporate manager—the delegation is revoked on
termination or expiry of the contract;

(b) inany other case—the delegation is revocable by the corporation at any time
by notice given in writing (notwithstanding any agreement to the contrary by
the corporation).

(2) Inthisclause—

body corporate manager means a person who carries on a business, or is an employee
in abusiness, that consists of, or includes, acting as a delegate of community
corporations under the Community Titles Act 1996 or of strata corporations under the
Strata Titles Act 1988.
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