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No. 21 of 1993

An Act to protect persons disclosing illegal, dangerous or improper conduct;
and for other purposes.

[Assented to 8 April 1993]
The Parliament of South Australia enacts as follows:

Short title
1. This Act may be cited as the Whistleblowers Protection Act 1993.

Commencement
. 2. This Act will come into operation on a day to be fixed by proclamation.

Object of Act

3. The object of this Act is to facilitate the disclosure, in the public interest, of maladministra-
tion and waste in the public sector and of corrupt or illegal conduct generally—

(a) by providing means by which such disclosures may be made; and

( b) by providing appropriate protections for those who make such disclosures.

Interpretation
4. (1) In this Act, unless the contrary intention appears—

"adult” means of or above the age of 18 years;
"government agency" means—
(a) a department or administrative unit of the Public Service; or
(b) a body corporate that is an instrumentality or aéency of the Crown;
"maladministration” includes impropriety or ﬁegligence;
"public interest information" means information that tends to show—

(a) that an adult person (whether or not a public officer), body corporate or

government agency is or has been involved (either before or after the commence-
ment of this Act)}—
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(i) inan illégal activity; or
(ii) in an irregular and unauthorised use of public money; or
(iii) in substantial mismanagement of public resources; or

(iv) in conduct that causes a substantial risk to public health or safety, or to the
environment; or

(b) that a public officer is guilty of maladministration in or in relation to the perform-
ance (either before or after the commencement of this Act) of official functions;

"public officer” means—
(a) a person appointed to public office by the Govemor; or
(b) a member of Parliament; or
(c) a person employed m the Public Service of the State; or
(d) a member of the police force; or
(e) any other officer or employee of the Crown; or
() a member, officer or.employee of—
(i) an agency or insu'umentality of the Crown; or

(ii) a body that is subject to control or direction by a Minister, agency or instru-
mentality of the Crown; or

(iii) a body whose members, or a majority of whose members, are appointed by
" the Governor or a Minister, agency or instrumentality of the Crown; or ‘

(g) a member of a local government body or an officer or employee of a local
: government body.

(2) The question whether a public officer—
(a) is or has been involved in—
(i) an imegular and unauthorised use of public meney; or
(ii) substantial mismanagement of public resources; or

(b) is guilty of maladministration in or in relation to the performance of official
functions,

is to be determined with due regard to relevant statutory . provnsnons and administrative instruc-
tions and directions.

Immunity for appropriate disclosures of public interest information

5. (1) A person who makes an appropriate disclosure of public interest information incurs no
civil or criminal liability by doing so.
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(2) A person makes an appropriate disclosure of public interest information for the purposes of
this Act if, and only if—

(a)

()

. the person—

(i) believes on reasonable grounds that the information is true; or

(ii) is not in a position to form a belief on reasonable grounds about the truth of the
information but believes on reasonable grounds that the information may be true
and is of sufficient significance to justify its disclosure so that its truth may be
investigated; and

the disclosure is made to a person to whom it is, in the circumstances of the case,
reasonable and appropriate to make the disclosure.

(3) A disclosuré is taken to have been made to a person to whom it is, in the circumstances of
the case, reasonable and appropriate to make the disclosure if it is made to an appropriate
authority (but this is not intended to suggest that an appropriate authority is the only person to
whom a disclosure of public interest information may be reasonably and appropriately made).

(4) For the purposes of subsection (3), a disclosure of public interest information is made to an
appropriate authority if it is made to a Minister of the Crown or—

(a)
(b)

(c)

(d)

(e)
o

(g)

(h)

(i)

)

where the information relates to an illegal activity—to a member of the police force;

where the information relates to a member of the police force—to the Police Com-
plaints Authority;

where the information relates to the irregular or unauthorised use of public money—to
the Auditor-General;

where the information relates to a public employee—to the Commissioner for Public
Employment;

where the information relates to a member of the judiciary—to the Chief Justice;

where the information relates to a member of Parliament—to the Presiding Officer of
the House of Parliament to which the member belongs;

where the information relates to a public officer (other than a member of the police
force or a member of the judiciary)—to the Ombudsman;

where the information relates to a matter falling within the sphere of responsibility of
an instrumentality, agency, department or administrative unit of government—to a
responsible officer of that instrumentality, agency, department or administrative unit;

where the information relates to a matter falling within the sphere' of responsibility of a
local Government body—to a responsible officer of that body;

‘where the information relates to a person or a matter of a prescribed class—to an

authority declared by the regulations to be an appropriate -authority in relation to such
information.
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(5) If a disclosure of information relating. to fraud or corrupuon is made, the person to whom
the disclosure is made must pass the information on as soon as practicable to—

(a) in the case of information implicating a member of the police force in fraud or corrup-
tion—the Police Complaints Authority;

(b) in any other case—the Anti-Corruption Branch of the police force.

Informant to assist with official investigation

6. (1) A person who discloses public interest information must assist’ with any mvestIgatlon
of the matters to which the information relates by the police or any other official investigating
authority.

(2) Such a person is not, however, obliged to assist with an investigation by an authority or
body to which, or a person to whom, the public interest information relates.

(3) A person who fails, without reasonable excuse, to comply with the obligation imposed by
subsection (1) forfeits the protection of this Act.

Identity of informant to be kept confidential

7. (1) A person to whom another makes an appropriate disclosure of public interest’
information must not, without the consent of that person, divulge the identity of that other person
except so far as may be necessary to ensure that the matters to which the information relates are
properly investigated.

(2) The obligation to maintain confidentiality imposed by this section applies despite any other
statutory provision, or a common law rule, to the contrary.

Informant to be informed of outcome of complaint

8. If an appropriate disclosure of public interest information is made to a public official, that
official must, wherever practicable and in accordance with the law, notify the informant of the
outcome of any investigation into the matters to which the disclosure relates. -

Victimisation

9. (1) A person who causes detriment to another on the ground, or substantially on the
ground, that the other person or a third person has made or intends to make an appropriate
disclosure of public interest information commits an act of victimisation.

(2) An act of victimisation under this Act may be dealt with—

(a) as a tort; or

(b) as if it were an act of victimisation under the Equal Opportunity Act 1984,

but, if the victim commences proceedings in a court seeking a remedy in tort, he or she cannot
subsequently lodge a complaint under the Equal Opportunity Act 1984 and, conversely, if the
victim lodges a complaint under that Act, he or she cannot subsequently commence proceedings
in a court seeking a remedy in tort.

(3) Where a complaint alleging an act of victimisation under this Act has been lodged with the
Commissioner for Equal Opportunity and the Commissioner is of the opinion that the subject
matter of the complaint has already been adequately dealt with by a competent authority, the
Commissioner may decline to act on the complaint or to proceed further with action on the
“complaint.
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(4) In this section—
"detriment" includes—
- (a) injury, damage or loss; or
(b) intimidation or harassment; or

(c) discrimination, disadvantage or adverse treatment in relation to a person’s employ-
ment; or

(d) threats of reprisal.
Offence to make false disclosure :
10. (1) A person who makes a disclosure of false public interest information knowing it to be
false or being reckless about whether it is false is guilty of an offence.

Penalty: Division 5 fine or division 5 imprisonment.

(2) A person who makes a disclosure of public interest information in.contravention of this
section is not protected by this Act.

Non-derogation -
11. This Act is in addition to, and does not derogate from, any privilege, protection or

immunity existing apart from this Act under which information may be disclosed without civil or
criminal liability.

Regulations
12. The Governor may make regulations for purposes contemplated by this Act.

In the name and on behalf of Her Majesty, I hereby assent to this Bill.

ROMA MITCHELL Governor



